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Chapter 6 

THE POLLUTICN-RELATED HEALTH DAMAGE COMPETJSATICN LAW 

M I C H I O  HASHIMOTO 

6.1 INTFOLUXION 

Enacted on 10 October 1973, Japan's Pollution-Related Health mge Canpen- 
sation Law established a much needed, pollutor-financed, nationwide canpensa- 
tion system for victims of designated illnesses caused by a i r  and water pollu- 
tion. While many nations, including Japan, have laws to  control the enission 
of substances toxic to  the envirorment, only Japan has a canprehensive progrm 

to  provide financial and other aid to  pollution v i c ths .  T h i s  chapter presents 
Japan's four major pollution incidents during the 1950s and 1960s, the l i t iga-  
tion based on these incidents, pollution legislation prior t o  the Canpensation 
Law, and the legislative history, mechanics, and an assessnent of the Canpensa- 
tion Law. 

1 

During the 1950s and 1960s. Japan was absorbed with economic recovery. 
Government, industry, and the scientific camunity were largely unp.repa?xd for 
and unconcerned by the pollution illnesses which began t o  appear in the 1950s. 

In 1955, a local scientist i n  the village of fichu i n  Toyara prefecture on 
Honshu was the  f i r s t  to  correctly diagnose i t a i - i t a i  disease (cadmiun 
poisoning), an i l l nes s  which had been endemic since 1910. 

reported a new disease of unknown etiology i n  the vicinity of Minarata Bay i n  
Kmamto prefecture on Kyushu. Not u n t i l  1968 did the Ministry of Health and 
Welfare officially recognize that the so-called Minanata disease is caused by 
ingestion of methylated mercury, a byprduct in the production of acetaldehyde. 
I n  1965, a second outbreak of Minmta disease was reported in the ci ty  of 
Niigata in Niigata prefecture on Honshu. 
Yokkaichi i n  M i e  prefecture on the  Pacific coast of Honshu, the site of a large 
canplex of o i l  refineries and petrochemical and power plants, developed astkm, 
emphysema, bronchitis, and other respiratory ailments. 

I n  1956, physicians 

I n  1961, residents of the ci ty  of 

It took a long time for attitudes tmards pollution to  change i n  Japan. 
The victims were mostly poor, isolated, and inarticulate, arid the pollutors 
were callous and indifferent to  t h e i r  suffering. 
government authorities had other priorities--to prmte industry a t  a l l  costs 

The developnent-oriented 
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and t o  make Japan internationally canpetit ive.  
to explain why it took th i r teen  years after the i n i t i a l  outbreak f o r  the 
KLanaroto victims of M i n m t a  disease to decide to f i l e  s u i t  against  the  Chisso 
Corporation. 

Perhaps t h i s  environment helps 

In decisions which broke new ground doct r ina l ly ,  the  courts ruled in favor 
of the plaintiff-victims i n  a l l  four cases, and awarded them danages. I n  the 
i t a i - i t a i  case, the  court held the defendant s t r i c t l y  l i a b l e  under article 109 
of the Mining Law. 

2 

In the Yokkaichi and the  two Minmta disease cases, the courts held the 
defendants negligent. The courts found that the  pol lu tors  had a duty to  use 
the most advanced techniques t o  detect and measure toxic  substances i n  their 
indus t r ia l  processes, and to conduct a progran of continuous research on the 
possible hazardous e f f ec t s  of substances where risks were unknown. I n  addi- 
t ion ,  defendants had a duty t o  monitor the e f fec t s  of such substances on the 
e n v i r o m n t ,  use the most advanced technology to control these substances, and 

3 
to terminate operations where necessary t o  avoid jeopardizing hunan health. 

Rendered between June 1971 and March 1973, the decisions e r e  devastating to 
industry and contributed t o  soc ie ty ' s  acceptance of the notion tha t  industry 
was responsible f o r  the pollution it caused. 
publicized, and they helped t o  arouse and mobilize the  indignation of t he  
c i t izens .  
l eg is la t ion .  
the government prmted the  enactment of the strict l i a b i l i t y  anendments to the 
a i r -  and water-pollution control laws, 
Health Damage Canpensation Law a s  a d i r e c t  l eg i s l a t ive  response to the 
Yokkaichi decision. 

Moreover, the trials were highly 

The e f f ec t  of the trials is most c l ea r ly  manifested i n  the area of 
During the period of greatest national f e m n t  over the  t r i a l s ,  

4 
and it passed the Pollution-Related 

5 

6.2 THE FOUR POLLUTION CASES 

6.2.1 Minamata disease i n  Kunanoto prefecture 
On 21 April  1956, pedia t r ic ians  at  the  hospi ta l  attached t o  the  M i n m t a  

plant of Chisso Corporation exanined a six-year-old g i r l  with symptans of brain 
damage caused by unknown mechanisms. 
called t h i s  perplexing a f f l i c t i o n  the "strange disease of Minanata." G o v e m n t  
agencies and pr iva te  groups conducted s tudies  on the  new i l l n e s s  to discover 
its cause and treatment, but de f in i t i ve  answers remained e lus ive  f o r  years. 
1977, the disease would a f f l i c t  910 people l i v ing  i n  the  coas ta l  area of 
Minamata Bay. 

Physicians and townspeople a t  f i r s t  

By 

6 

The victims of t h i s  most well-known of Japan's pollution diseases became the 
7 

center of a national uprising against  pollution. 
M i n m t a  disease is a neurological disorder due to methylated mercury 

poisoning. I t  is very painful,  causes tremors, and leads t o  severe, permanent 
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neurological and mental d i s a b i l i t i e s  or death. V i c t i m s  of Minsnata disease 
show symptcms similar to those of the Hunter-Russell syndrune, -- a disease 
reported i n  Britain i n  1940 which a f f l i c t ed  workers who handled various mercury 
ccmpounds . 8 

Because pregnant m n  poisoned by mercury transmit the  toxin through the 

placenta to the i r  fetuses, many children born i n  MinaMta during the m i d -  and 
late-1950s were a f f l i c t ed  with the disease. 

9 

Beginning in  February 1946, Chisso Corporation discharged its waste water 
containing methylated mercury through the Hyakken Channel into Minmta Bay. 
Methylated mercury was a byproduct of Chisso's acetaldehyde production process, 
which was produced fo r  use in  the manufacture of an acetic acid canpund. 
Gradually, the mercury settled i n  the bottan sediment and concentrated in the 
t i ssues  of f i s h  and shellfish.  
the mercury by eating the contaninated seafood. 

The residents of Minmta becane poisoned by 

It took many years fo r  physicians and sc i en t i s t s  t o  understand the etiology 
of M i n m t a  disease. 
April 1956, it was learneed that there were two others with the sane symptans in 
the pa t ien t ' s  neighborhood. 
hospital  reported the incident t o  the Minamta Health Center. 
surveyed the area and found about forty a f f l i c t ed  patients.  
been concealing individuals with the disease because they had been quickly 
labeled a s  suffering frcm a carmunicable disease and the  conventional be l ie f  
persisted that patients of carmunicable diseases should be hidden f ran  sight.  
The investigating o f f i c i a l s  also learned that lar- f i s h  had floated to the 
surface of MinsMta Bay, and that cats which ate those f i s h  becane a f f l i c t ed  
with the same disease. One count taken by a house-to-house survey found that 
50 out of 60 ca t s  that l ived in  40 pa t ien ts '  households died during 1953 t o  
1956. House cats usual1 
household was taken ill. 

During the hospital  exanination of the f i r s t  case i n  

Alarmed by the seriousness of the outbreak, the 
Health o f f i c i a l s  

Fanily members had 

died a couple of months before a member of the sane 
PO 

Thereafter, on 28 May 1956, local health o f f i c i a l s  formed the Action C a r m i t -  
The Action C m i t t e e  conducted a study tee on the Strange Disease a t  Minamta. 

of the unknown disease and requested Kunanoto University Medical School to 
investigate the matter. 
Minamata Disease Medical Research Tean, consisting of doctors and other scien- 
tists fran Kunaroto University Medical School. 
indus t r ia l  waste fran Chisso, but i t  took several  years to collect and analyze 
the data. 

On 24 August 1956, the Medical School organized the 

The Medical School suspected 

In June 1957, Professor Takeuchi of the Kunanoto University Medical School 
11 

pointed t o  organic mercury as a possible causative agent. 
In February 1959, the Medical School began to monitor the concentration and 

distribution of mercury in  the f i sh ,  she l l f i sh ,  and bottan sediment of Minamata 
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Bay. 

its waste-water dunp f ran  the Hyakken Channel to the Yawata Pool, which leads 
into the mouth of the Minanata River. In  March 1959, six months l a t e r ,  the 
f i r s t  cases of M i n m t a  disease began to appear i n  pa t ien ts  l i v ing  near the 
mouth of the river.  With this and other evidence, i n  July 1959, Kunanoto 
University Medical School published its conclusions on the cause of Minanata 
disease. 
correct . 

It was discovered that i n  September 1958, Chisso had changed the site of 

12 

It proposed the organic mercury theory, which l a t e r  proved to be 

Chisso imnediately denied that its production process produced organic 
mercury. 
its acetaldehyde manufacturing process was  inorganic mercury, a harmless sub- 
stance. Nevertheless, KuMnoto University Medical School continued its search 
fo r  the def in i t ive  cause of Minmta disease. 
by funds f ran  Japan's M i n i s t r y  of Education and the National In s t i t u t e s  of 
Health of the United S ta tes  Public Health Service. 
Uchida of the K m t o  University Medical School c rys ta l l ized  an organic mercu- 
ry ccmpound from an ex t rac t  of she l l f i sh  in M i n m t a  Bay and ident i f ied  su l fur  
i n  the alkylmercury. 
Assembly, Professor Uchida identified the chemical as a methyl mercury- 

13 
canpound. 
sludge f ran  the waste water ou t l e t  of Chisso's factory and later ident i f ied  
methyl mercury chloride (CH HG1) in the substance. 
been found both i n  Chisso's waste water and in the  f i s h  eaten by MinaMta 
residents. 

In support of t h i s  contention, it noted that the  catalyzer used in  

I n  this e f f o r t ,  i t  was supported 

In  1960, Professor M. 

In September 1961, a t  the Seventh International Neurology 

In October 1960, Professor K. Irukayama had taken a s a l e  of 

1 4  
Thus, methylmercury had 

3 

A n m b r  of other studies which produced d i f fe ren t  theories proceeded i n  
parallel with the investigation conducted by Kunanoto University Medical 
School. 
the MinistIy of Health and Welfare to monitor the spread of the disease. 
Ministry organized a study tean headed by the dean of Kumanoto University 
Medical School and the director of the prefectural  health department. 
i n i t i a l  study, the Ministry of Health and Welfare study tean pointed to heavy- 
metal poisoning as the suspected cause of the disease. 
Sanitation Division of the Ministry of Health and Welfare took over responsibi- 
l i t y  fo r  the case fran the Control Division. 
manganese-seleniun-thalliun theory, which proposed that f i s h  and she l l f i sh  
served a s  transmission media fo r  these heavy metals. 
t o r  general of the public health bureau of the Ministry of Health and Welfare 
ordered a sc i en t i f i c  study based on the theory tha t  indus t r ia l  wastes contami- 
nated the bottan sediment of Minmta Bay, which in turn contaminated f i s h  and 
she l l f i sh  and poisoned h m n s  through unknm mechanisms. Again, Chisso denied 
that t h i s  was the cause, noting that the a u n t s  of manganese, seleniun and 

After the f i r s t  outbreak in A p r i l  1956, K m t o  prefecture requested 
The 

After an 

In 1957, the Food 

In July 1957, it published the 

In July 1958, the direc- 
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thalliun in its waste water were below toxic levels. Later, the Ministry of 
Health and Welfare began to  suspect mercury poiSOn%l. on 12 N0V-r 1959, 

the Food Sanitation Council of the Ministry of Health and Welfare issued its 
report on the cause of the disease to  the Minister of Health and Welfare. 

report concluded that a type of alkylmercury ccmpound in the f ish and shellfish 
of MinaMta Bay caused the disease. The report further concluded that indus- 
trial-waste effluent was probably the source of the alkylmercury contanhation. 
However, the report did not contain any scientific proof of this theory due to  
restrictions on investigation set forth in the Food Sanitation Law. 
cabinet session, the Minister of Health and Welfare reported that the Minister 
of International Trade and Industry claimed that it was too e a r l y  to  point t o  
alkylmercury discharged i n  industrial-waste effluent. 

The 

I n  a 

I n  1964, the Ministry of Health and Welfare established the Division of 
Enviromntal Pollution Control. Professor H. Shiraki of the KuMmoto Univer- 
s i t y  Medical School convinced the Division of Environmental Pollution Control 
to  take an interest i n  his research on the MinaMta disease. 

15 

A f t e r  discussing the matter, the Ministry of Health and Welfare decided to  
publish a monograph on Minmta disease research. 
tion of a l l  the studies and reports by members of the KuMmoto University 
Medical School MinaMta Disease Medical Research Tean from 1956 to  1963. It 
was funded by a new budget i t em contained in the 1965 f iscal  budget. 

The monograph was a canpila- 

The Econanic Planning A ency had jurisdiction over matters under the Water 
1% 

Quality Conservation Law. 

Minmta disease incident under the authority granted by this s ta tute  because 
it  was difficult  to  have new water zones designated for  water pollution control 
purposes. However, in January 1960, the Econanic Planning Agency organized the 
Minmta Disease Ccmprehensive Study Liaison C m i t t e e .  
limited the scope of permitted activit ies of the Ministry of Health and Welfare 
to  medical research, the Liaison C m i t t e e  did not have such limitations. 
Nevertheless, af ter  only four sessions, officials dissolved the Liaison C m i t -  

tee i n  March 1961. 
conclusions. 

Nevertheless, it did not take jurisdiction of the 

While legislation 

A t  its dissolution, the c m i t t e e  had failed to  reach any 

Other groups with an econanic interest i n  the outcane of the studies on the 
Minmta disease organized their own research efforts. For exsrrple, the Japan 
Chemical Industry Federation established a study c m i t t e e  to  explore theories 
which would work against the alkylmercury theory. 

Even Chisso conducted an internal investigation of the poisoning. It car- 
ried out secret wperhnts on cats and obtained toxicological results similar 
to  the cerebellar findings of the Minmta disease pattern. 
kept this information confidential and stopped the experiments. 

However, Chisso 
17 

Later, the KuMmoto court would point to  Chisso's knmledge of its own guilt 
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to void a patently unfair  settlement a g r m n t  between Chisso and the  Minmata 
victims. 
reactor dra in  of its acetaldehyde manufacturing p lan t ,  -- the sane canpound 
that had been ident i f ied  by Professor I r u k a y m  of K m t o  University Medical 
School i n  1960. Chisso a l so  chose not to d isc lose  the  findings of t h i s  study. 

In  other research car r ied  out i n  1962, C h i s s o  ident i f ied  CH Hg i n  the  
3 

18 

The suspected presence of mercury i n  Minamata Bay hur t  the  area's econcmy. 
In  1957, Kunanoto prefecture r e c m n d e d  a voluntary s top  of s a l e s  of f i s h  
caught i n  Minamata Bay a s  a precautionary measure. 
M i n m t a  disease pa t ien ts  was confirmed i n  an area extending north of t he  City 
of Minanata, no one was wi l l ing  to  buy f i s h  caught along the e n t i r e  Shiranui 
coast. Members of the M i n m t a  City Fishermen's Union as w e l l  a s  fishermen in 
neighboring towns could no longer engage in their livelihood. 
and received canpensatory payments from Chisso Corporation. 

When the presence of 

They demanded 

Chisso also entered into settlement agreements with the  victims of Minamata 
disease. 
Patients of Minamta Disease and their Fanilies i n  order to negotiate a settle- 
ment with Chisso. 
C a r m i t t e e  on Disputes Concerning Fisheries on Shiranui C o a s t ,  a group set up by 
the  governor of KLmanoto prefecture,  take up the problem of ccmpensating the 
victims. On 31 December 1959, Chisso and the victims agreed on the terms of 
ccmpensation. 
sympathy mney without admitting gui l t .  
"Even i f  it is determined i n  the future that M i n m t a  disease is caused by 
water discharged fran [Chisso's] factory, [ the victims] shall make no fur ther  
claim fo r  canpensation whatsoever." 

On 15 August 1957, the victims formed the Mutual Aid Society of 

On 1 December 1959, the victims asked that the Conciliation 

The agreement required Chisso to pay extrgnely s m a l l  suns as 
Article 5 of the agreement stated that 

19 

On 20 March 1973, the KLmano to  district court ruled that t h i s  provision was 
void a s  against public policy because, a t  the time the a g r m n t  was entered 
in to ,  Chisso had known f r an  its in te rna l  investigations,  tha t  its waste water 

contained methylated mercury. 

6.2.2 M i n m t a  disease in Niigata prefecture 
In  January 1965, Professor Tadao Tsubaki of the  Niigata University Medical 

School Hospital diagnosed the Hunter-Russell syndrame i n  a 65-year-old patient.  
In April 1965, he confirmed the sane diagnosis on a second pa t ien t .  In  view of 
these diagnoses, Professor Tsubaki initiated a c l i n i c a l  and epidemiological 
study i n  the  downstrean area of the Agano River basin in Niigata prefecture. H e  

measured the alkylmercury content i n  hair and e n v i r o m n t a l  sanples. I n  May 
1965 a t  the Kanto Neurology Society Meeting, Professor Tsubaki reported four 
cases of alkylmercury poisoning (one f a t a l ) .  
the Niigata prefectural  g o v e m n t  and characterized them as an outbreak of 

20 
alkylmercury poisoning of unknown origins.  In  June 1965, the prefecture 

H e  a l so  reported the  findings t o  
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reported these findings to  the national g o v e m n t .  
Several study tern were quickly organized to  investigate the source of the 

mercury which had caused the poisonings. Niigata prefecture, Niigata Universi- 

ty, and the Ministry of Health and Welfare organized the Niigata Prefecture 
Mercury Poisoning Research Center, l a te r  called the Niigata Prefecture Organic 

Mercury Poisoning Research Center. 
t ry of International Trade and Industry began separate investigations. Also, 

the Science and Technology Agency f o d  an inter-ministerial study team can- 
prised of i t se l f ,  the Ministry of Agriculture, Forestry and Fisheries, and the 
Ministry of Health and Welfare. W i t h i n  the Ministry of Health and Welfare, the 
Division of Food Sanitation studied the disease's epidemiology and the Division 
of Environmental Pollution Control mnitored industrial plants which used 
mercury. 

The Econanic Planning Agency and the Minis- 

b a n  the studies conducted in connection with the K m t o  Minmata disease 
i n  the la te  1950s and 1960s. it was kncwn that alkylmrcury contanination 
caused Minanata disease. 
of the alkylmercury which caused the Niigata poisoning, and the several study 
tears concentrated on this question. 
approach between the K m t o  and Niigata incidents. 

Thus, the issue i n  Niigata prefecture was the source 

T h i s  was a significant difference i n  

The study tears proposed three theories on the source of the mercury which 
had caused the poisonings: (i) spillage related to  the earthquake that rocked 
Niigata in June 1964; (ii) spillage fran an upstrean plant which used mercury; 
and (iii) spillage fran a downstrem plant which used mercury. 
theories caused serious scientific controversies. Towards the end of June 
1965, team fran Niigata prefecture found high concentrations of mercury i n  
f ish,  and issued an order prohibiting fishing along a length of 14 kilaneters 
of the Agano River. 

I n  March 1966, the Niigata Prefecture Organic Mercury Poisoning Research 

The three 

Center concluded that contaminated fish fmn the Agano River caused the alkyl- 
mercury poisoning associated with the Minamata disease. 
1966. the Ministry of Health and Welfare released an interim report which 
identified the KanOSe Plant of Showa Denko Corporation, an acetaldehyde manu- 

facturer, as the suspected source of mercury pollution. However, the report 
also said that the earthquake which shook Niigata on 16 June 1964 contributed 
to  the contanination of the river fish by altering the course of the river and 
disrupting its riverbed. Thus, the judgement of the M i n i s t r y  of Health and 
Welfare remained inconclusive due to  a lack of concrete scientific evidence. 

Meanwhile, on 24 March 

In  May 1966, Professor Y. Takizawa of Niigata University, who had formed an 

2 1  
independent study tern, reported that his group had measured high levels of 
mercury i n  sludge and algae sanples at the drainage site of the Kanose plant 
and that he had identified methylated mercury i n  the sanples. 

22 
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In 1966, the health department of Niigata prefecture confirmed the findings 

of Professor Takizawa. 

Takizawa and the interim report of the Ministry of Health and Welfare. 

rebuttal, Showa Denko proposed that mercury pesticides caused the mercury 

pollution in the Agano River. 

tributed to the pollution. 

Showa Denko objected to the findings of Professor 

In 

It also proposed that the 1964 earthquake con- 
23 

A tidal wave caused by the earthquake had flooded sheds stored with agri- 
cultural chemicals. 

Niigata prefecture conducted an on-the-spot exanination of the disposal of 

soaked pesticides, and was assisted in this effort by an executive fran the 

Kanose plant. 

University to develop and present the saline wedge theory of meth lmercury 

contamination in order to support the fertilizer spillage theory. 

After a second earthquake hit Niigata in July 1966, 

Showa Denko retained Professor T. Kitagawa of Yokohama National 

34 

In December 1966, the Safety Engineering Society, chaired by Professor T. 

Kitagawa, organized a team to investigate the mercury poisoning. 

On 20 April 1967, the Ministry of Health and Welfare study tean issued its 

The report found that the concerned events constituted a second out- report. 

break of the Minamata disease, that fish in the Agano River contaninated by 

methylmercury caused the incident, and that the methylmercury came fran dis- 

charges into the Agano River frcm the acetaldehyde manufacturing process of the 

Kanose plant of Shma Denko. The ministry forwarded its report to the Council 

of Food Sanitation, an advisory bcdy to the Ministry of Health and Welfare, for 

its review. 

try's report. In its own report, issued on 30 August 1967, the council said 

that the long and extensive pollution of the Agano River by waste water 

discharged fran the Kanose plant provided the first basis for the disease's 

appearance. However, the council continued, most patients became ill during a 

limited period when the concentration of mercury increased rapidly, and the 

factors contributing to this rapid concentration are unknown at this time. 

council's report becane the official position of the Ministry of Health and 

Welfare. 

But the council backed off frun the conclusiveness of the minis- 

The 

There was disagreement among the ministries and agencies as to the correct- 

ness of the conclusions of the Ministry of Health and Welfare. 

1967, in response to an inquiry by the Science and Technology Agency, the 

Ministry of Agriculture, Forestry, and Fisheries, and the Econanic Planning 

Agency indicated that their team officially agreed with the conclusions of the 

Ministry of Health and Welfare. 

and Industry took the position that the evidence was insufficient to identify a 

source for the mercury pollution in the Agano River. 

In December 

However, the Ministry of International Trade 

In March 1968, Showa 

Denko criticized the conclusions of the Ministry of Health and Welfare as 

biased. 25 
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The Science and Technology Agency also was reluctant t o  confirm the conclu- 
sions of the M i n i s t r y  of Health and Welfare. 

inteministerial  study tern, which were inconclusive with respect t o  an identi- 
fication of the source of the pollution. 
report, released on 26 September 1969, became the off ic ia l  position of the 

g o v e m n t  . 

lt drafted the findings of the 

The Science and Technology Agency 

A f t e r  the report was issued, the Ministry of International Trade and 
Industry issued directives to  49 industrial plants owned by 35 canpanies on 
mandatory measures to prevent mercury contanination. 

6.2.3 I ta i - i ta i  disease in Toyama prefecture 
I n  October 1955, a t  the 17th Assembly of the Japan Clinical Surgeon Society, 

Dr.  Noboru Hagino and D r .  M. Kawano reported a disease of unknown etiology 
which had been endemic since 1910 in Fuchu and the surrounding area of Toy- 
prefecture. Characteristic symptars were severe lunbar and femur pains, osteo- 
malacia, splintering of bone t i ssue ,  disfigurement, posture deformation, 
crippling, and renal disorder. Death often resulted. The unbearable pain 
caused the Toyama victims to  c out i t a i - i t a i  ("i t  hurts, it hurts"), fran 
which the disease got its n m .  

3 6  

Victims had resided i n  the area for mre than twenty years. Wanen aged 50 
with a history of multiple pregnancies and lactation were especially 
susceptible. 

An alluvial fan fonned by the Jintsu River constituted the endemic area. 
T h i s  river irrigated the traditionally agricultural surrounding land. 
Krnioka Mine of the Mitsui  Mining Canpay was located about 50 k i l m t e r s  
upstream along the Jintsu River, and it had produced gold, si lver,  copper, and 
zinc since the 1890s. 

effluent into the agricultural lands downstream. 
poor, hard-working fanners, for m y  years it was thought that the disease was 
the result of undernourishnt and ovemrk. But in 1961, a t  the 34th Assenbly 
of the Japan Orthopedic Society, D r .  Hagino and Professor K. Yoshioka hypothe- 
sized that chronic poisoning by cadmiun contained in  mining wastes and effluent 
caused i t a i - i t a i  disease. The theory proposed that fanners living i n  the delta 
of the J i n t s u  River ingested cacbniun by drinking the water of the Jintsu River 
and eating rice taken fran paddies irrigated by it. 

The 

The mine had a long history of leaking wastes and 
Because mst victims were 

I n  1963, the Ministry of Health and Welfare organized the I ta i - I ta i  Disease 
Study Cannittee to review clinical  and public health issues .  
Environmental Pollution of the Ministry of Health and Welfare formed a camnit- 
tee and reviewed a l l  reports and references in Japan and abroad on the subject. 
I t  also examined environmental pollution a t  several zinc sites polluted by 
heavy metals. 

The Division of 

Its field study focused on enviromntal  pollution caused by 
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trace metals in the air ,  water, soil, and biological media. In addition, the 

Ministry of Education organized the Itai-Itai Disease Canprehensive Study Team, 

which took an interdisciplinary approach. Finally, T o y m  prefecture 

established the T o y m  Prefecture Special Local Disease Countermeasures Camit- 

tee to study the matter. 

In January 1967, the Ministry of Education study tern issued its final 

report on the etiology of itai-itai disease. 

poisoning probably caused itai-itai disease. 

Pollution of the Ministry of Health a d  Welfare continued its investigation and 

reported that it had detected cadmiun pollution in several areas and observed 

signs of renal disorders and suspected cases of ostecmalacia. 

The report concluded that cadmim 

The Division of Environmental 

27 

In May 1968, the Ministry of Health and Welfare concluded that cadmiun was 

merely one of many contributing factors. 

that ”Itai-itai disease is primarily attributable to the renal damage by 

cadmiun poisoning with subsequent ostecmalacia, induced by multiple pregnancy, 

lactation, h m n a l  disorder, aging, and calcim deficiency due to 

malnutrition. Experts have not identified any source of c a M m  pollution other 

than the mining effluent of the K d o k a  Mine of the Mitsui Mining Ccmpany.” 
The Minister of Health and Welfare reported these conclusions during a cabinet 

session, and the government adopted them as its conclusions. 

In its report, the Ministry stated 

In January 1968, T o y m  prefecture finally established a relief system for 

patients of itai-itai disease. 

tic study arid supplied patients with medical care at public expense. 
Ministry of Health and Welfare agreed to reimburse patients for their medical 

expenses with funds fran the Environmental Pollution Study Fund. 

The system registered those undergoing diagnos- 

The 

In March 1968, the study team of T o y m  prefecture, the Ministry of Health 

and Welfare, and the Ministry of Education agreed on diagnostic criteria for 

the disease. 

nal regulations requiring certain measures to be taken to prevent cadmiun 

pollution. 

in more detail and, in particular, ways to prevent cadmiun poisoning in the 
early stages of renal dmage. The ministry noted that there was a law risk of 

a greater incidence of the disease because of two factors: (i) trends in the 

onset pattern of the disease observed frcm data fran the 1920s to the 1940s; 

and (ii) the fact that local governments had built three dans along the Jintsu 

River by 1968. 

In addition, the Ministry of Health and Welfare issued provisio- 

Also, it organized a tean to study the disease and its mechanisms 

The Ministry of Education’s Itai-Itai Disease Canprehensive Study Team 

instituted nationwide surveillance of cadrnim pollution in water, soil, and 

foods, and conducted camunity health screenings. The team based these mea- 

sures on the Ministry of Health and Welfare’s provisional cadmim pollution- 

control measures and the diagnostic criteria. 
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6.2.4 A i r  pollution in Yokkaichi 

Japan's first petrochemical ccmplex was located in the city of Yokkaichi in 

Mie prefecture. Cmncing operations in 1959, the canplex refined petrolem, 
produced petrochemicals, operated a power station using fuel oil with a high 

sulfur content, and manufactured titaniun using sulfuric acid. 

start-up, residents in Yokkaichi becane very annoyed with the black smoke and 

soot f m  the new plant. Also, the fish caught along the shore of t h i s  -11 

Pacific-coast city enitted a strong, oily smell and proved urmarketable. 

Beginning in 1960, local physicians noted an abnormal increase in the incidence 

of asti-rna, emphysema, bronchitis, and other respiratory ailments. 

Soon after the 

In a study sponsored by prefectural and city garenments, Professor K. 

Yoshida of the Public Health Laboratory of Mie Prefecture University Medical 

School conducted a statistical analysis of the clinical records of patients in 

Yokkaichi fran 1961 to 1968 using the national health insurance payment clah. 

Professor Yoshida exmined the records of 30,000 patients residing in 13 dis- 

tricts in the city of Yokkaichi classified as polluted and non-polluted. 
most disease categories, the study found no differences between patients fran 

polluted and non-polluted areas. Hawever, there were notable differences in 

four disease catagories: c m n  cold, bronchial asthna, throat inflmtion, 

and eye irritation. The results show that the nunber of visits per 100 persons 
(the incidence rate) in polluted districts was two or three times that of 

unpolluted districts, and that the incidence rate m e  with increasing sulfur- 

dioxide concentrations. Elderly and very young children were more adversely 

affected than young adults. 

In 

Beginning in 1960, officials began to monitor air-pollution levels in the 

city of Yokkaichi using the PtO candle method and deposit gauge. 

officials set up a sulfur-dioxide autmtic air-monitoring device in the dis- 
28 

pensary of a fishing village. 

In addition, 
2 

The dispensary noted that 13 patients under its observation had developed 
asti-rna-like syrriptans since the start of the air-monitoring pmgrm. 

correlation between the sulfur-dioxide concentration and the developnent of 
asti-rna-like symptans was as high as 0.88 percent. 

sharp increase in the nunber of onsets of asthna-like symptm when the weekly 

average sulfur-dioxide concentration reached 0.1 to 0.2 p. 

Isozu, officials observed an abnormally high incidence of bronchial as- 

m n g  people over 50 years of age. 

cases, onset began after 1959, the patients had low rates of positive 
reactions to house dust and other allergen tests 

histories showed low rates of bronchial asthna. 

The 

The dispensary observed a 

In the village of 

In almost all of these bronchial asthna 

and the patients' fanily 
29 

In 1963, the Ministry of Health and Welfare began a study of air pollution 

and its health effects in Yokkaichi and Osaka. The study used the British 
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Fig. 6.1. Prevalence of respiratory symptans classified by age and sex in Osaka and Yokkaichi,1964. 
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Medical Research Council (m) questionnaire Survey method and puhnary 

function test developed by Vitalor (Fig. 6.1). 

and continuous peaks of sulfur dioxide concentrations, with a maximcan 
concentration of 2.5 ppn/hr. It often recorded measurements of 1 pp/hr ,  and 

i n  special meteorological conditions it recorded 0.4 pp /h r  continuously. 
heights of the m k e  stacks of the petrochemical canplex were all below 60 
meters. 

winter with a dawnwash phenanenon of 6 m/sec. 

Yokkaichi, officials observed a northwest wind in the winter and a southeast 

wind with high peaks in the s m r .  

The study monitored frequent 

The 

Officials observed a high concentration of sulfur dioxide in the 

In the central area of 

30 

In 1963, the Ministry of Health and Welfare and the Ministry of Inter- 
national Trade and Industry established the Kurokma Carmission, a multi- 

disciplinary team of experts, to investigate the cause of the air pollution 

problem and to prescribe canprehensive measures to control it. 

CCmnission considered the findings of the studies on air pollution and its 

health effects and recamended mininm height requirmnts for snoke stacks and 
the institution of special health care programs. 

The Kurokma 

Meanwhile, the anti-pollution canpaign gradually intensified in Yokkaichi, 

and also in Mishima-Nmzu where a second petrochenical canplex was located. 

Mishim-NuMzu activists persuaded local landowners not to sell their land to 

the advancing industries and began massive demonstrations against the proposed 

canplex. They rallied supprt with the slogan "No mre Yokkaichi," and in 1964 
they succeeded in closing the Mishim-Nunazu plant. The citizens' success 

had grave implications for the siting of new canplexes and for econanic grmth 
generally. 

tion of a ccmprehensive pollution policy. 

31 

It persuaded the govemnt to actively set to work on the formula- 

In 1965, the Ministry of Health and Welfare released the results of its 
study of air pollution and its health effects in Yokkaichi and Osaka. 

many mnths of struggle, the residents of Yokkaichi persuaded Mie prefecture to 
establish the Pollution-Related Medical Care Prcgrm to reimburse the medical 

expenses of air-pollution victims whose bills were not canpletely covered by 

national health insurance. However, air pollution in Yokkaichi worsened 

between 1965 and 1967, and mre serious cases of pulmonary disease appeared. 
By 1969, the Medical Care Prcgran had certified 600 patients. 

After 

32 

In 1967, the Ministry of Health and Welfare provided funds to the Pollution- 
Related Medical Care Program for Yokkaichi on the condition that polluting 
industries make contributions to the fund. Although on a m l l  scale, the 

prcgran was effective, and in 1973 the air-pollution progrm of the Ccmpensa- 

tion Law was rodeled in part after it. 

gradually lawering the high sulfur-dioxide levels with the implementation of 
the air-pollution-control recmndations of the Kmkawa Carmission. 

In 1965, officials succeeded in 

In addi- 
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tion, Mie prefecture enacted an ordinance in 1972 which instituted a progran to 

reduce sulfur. 

as measured by mass. 

The ordinance set m a ~ i n n r n  permitted levels of sulfur emission 

6.3 LITIGATICN 
33 

After ears of inaction on the part of pollutors, the victims of Niigata , 

K m t o  , Yokkaichi , and T o y m  took their grievances to the courts. In 

all four cases, the courts ruled in favor of the plaintiff-victims, and awarded 

them damages. The decisions in the four major pollution trials established the 

basic legal principles governing claims for canpensation of health injuries 
from air- and water-pollution. They were devastating for industry. They 

established standards of care far more stringent than any government regulation 

at the time. 

issue and hastened the government's implementation of new and needed pollution 

laws and regulations, including the Canpensation Law. 

3i 35 36 

The publicity attending the trials made pollution a national 

37 

Table 6.1 presents information on the identity of the plaintiffs and defen- 

dants, the date the suit was carmenced and the date judgment was rendered, the 

legal basis of the decision, and the a u n t  of darages awarded. Many of the 

victims were unfaniliar with legal proceedings and only turned to the courts 
after all other avenues of relief failed. 

K m t o  (Minmdta disease) victims each waited thirteen years before agreeing 

to file suit. 

pollution diseases) and Niigata (Minanata disease) plaintiffs took eight and 

two years, respectively, to file suit. T h e i r  trials took another five and four 
years, respectively. 

The T o y a ~  (itai-itai disease) and 

Their trials each took another four years. The Yokkaichi (air 

On 12 June 1967, the Niigata MinaMta disease victims were the first to file 

suit. 

negligence under article 709 of the Civil Code. 

who violates intentionally or  negligently the rights of another is bound to 

make canpensation for damages arising therefmm." 

court was called upon to apply this provision to a pollution case. 

The action against the Showa Denko Corporation was based on a theory of 

Rrticle 709 states, "A person 

This was the first time a 

In construing this provision, the Niigata court set a very high standard of 

care for chemical canpanies which may produce hazardous substances as by- 
products in their prcduction processes. 

ny had to use the best analytical techniques to determine whether its waste 

water contained any hazardous substances. 

the strictest safety precautions to prevent even the slightest danger to h m s  

and other living things." 

ment or cessation of operations may be necessary." 

The court ruled that a chgnical ccmpa- 

Moreover, such a ccmpany "must take 

If danger to hunan health still remains, "curtail- 
38 

The plaintiffs faced a fonnidable challenge in proving causation. It was 

known by this time fran the many studies done in K m t o  that ingestion of 
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methylated mercury resulted in Minanata disease, and this fact was not in 

dispute. 

the mercury. 

plant but rather was part of the agricultural chemicals washed fnm storage 

sheds in Niigata Por t  by a tidal wave following the Niigata earthquake of 1964. 

The art of toxicology was not sufficiently advanced to permit a determination 

of causation with scientific precision. 

by resorting to statistical correlation. 

plaintiffs had met their burden of proof by denonstrating a high statistical 

correlation between the defendants' activity and the occurrence of the disease. 

Specifically, the plaintiffs used epidmiological and statistical analysis of 

mercury concentrations in different types of fish, percentages of contaninated 

fish consumed, and differential studies of the incidence of Minmta disease 

correlated with the type of fish eaten. 

The issue in Niigata was the source and mechanism of transmission of 

The defendants contended that the mercury did not cart? frun their 

But the court disposed of this p b l m  

In effect, it ruled that the 

In rebuttal on the issue of liability, the defendants argued that they were 

not negligent because they had canplied with existing effluent standards. 

Hawever, the court dismissed this contention, stating that canpliance with 

administrative regulations shields a tortfeasor frun aifninistrative sanction 

only, not civil liability. 

The Kunamoto Minamta disease case also was devastating to Japanese 

industry. 

the Civil Code. 

was doubt about the safety of a chemical plant's waste water, the plant must 

imnediately suspend operations and adopt the necessary maximun preventive 

measures. 

the fact03 must exercise a high degree of care to p e n t  harm before it 

happens. " 

This action was based on a theory of negligence under Article 709 of 

It said that if there The court set a high standard of care. 

"Especially with regard to the life and health of area residents, 

In assessing h g e s ,  the court rejected the plaintiffs' request for uniform 

h g e s .  

reasonable munt. 

though the plaintiffs' had only sought h g e s  for emotional and mental 

suffering. 

damges including loss of incart?, matters of proof would have been canplicated 

and the victims' relief delayed. 

It analyzed each plaintiff's circurstances to arrive at a fair and 
In doing so, the court considered loss of incane even 

The court noted that if the plaintiffs' had claimed pecuniary 

The Yokkaichi case, filed against the six ccmpanies in the petmhemical 

canplex, was brought on a negligence theory under the joint tort statute. 

Article 719 of the Civil Code states in part, "If two or mre persons have by 

their joint unlawful act caused dsMge to another, they are jointly and 

severally liable to make canpensation for such h g e ;  the sane shall apply if 

it is impossible to ascertain which of the joint participants has caused the 

damage." The court applied the joint tort statute because the discharges of 
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Table 6.1 
Smrmry of major p o l l u t i o n  l i t i g a t i o n  

Niigata Minamta Yokkaichi A i r  
Disease C a s e  Pol lu t ion  C a s e  

1st; June 12, September I, 1967 

8th; January 19, 
Date case f i l e d  1967 

1971 

Date of Decision September 29, 
1971 

J u l y  24, 1972 

court Niigata  Yokkaichi Branch 
District C o u r t  Tsu D i s t r i c t  C o u r t  

bimber of 
P l a i n t i f f s  
( inc luding  
deceased 
p l a i n t i f f s )  

1st t o  8th, 
77 (56)  

Defendant(s) Showa Denko 
Kanose Plant  

6 canpanies of 
the first Canplex, 

Mitsubishi  We,  
Mitubishi Y u k a ,  
Mitsubishi-  
Monsant Kase, 
Showa Sekiyu 
Yokkaichi, 
Chubudenryoku, 
Ishihara Sangyo 

Theory of a c t i o n  C i v i l  Law; C i v i l  Law; 
Article 709, ( T o r t s )  Article 709, ( T o r t s )  

(Joint T o r t s )  
Article 719, 

Damages Awardes 270 m i l l i o n  Yen 88.21 m i l l i o n  Yen 
(Mental Suf fer ing)  (Mental Suf fer ing ,  

Loss of Income, 
Lawyers ' Fees ) 

Source: Attachrent  t o  the Report of the C e n t r a l  Advisory Council  of 
Envirormental Pol lu t ion  Control  Measures; 1973 



255 

Itai-itai D i s e a s e  Case  
KunamOto Minamata 

D i s e a s e  C a s e  

June 14, 1969 T r i a l  Court Pppellate Court 

March 9,  1968 Defendant; 
June 30, 1971 

P la in t i f f :  
September 6, 
1971 

June 30, 1971 August 9, 1972 March 20, 1973 

Toyama Kanazawa Branch Kurrmnoto 
District C o u r t  Nagoya High Court District C o u r t  

31 ( 1 4 )  34 ( 1 4 )  138 (45)  

Mitsui Kinzoku Kyogyo 
(Kamioka Kogyosho) 

Shin-Nihon Chisso 
(Acetaldehyde 
Manufacturing 
Carbide) 

Mining Law; 
(strict l i a b i l i t y )  

Article 109: 

Civil Law; 
Article 709, 

(Torts) 

57 mil l ion Yen 148.2 mil l ion Yen 737 mil l ion Yen 
(Mental Suffuring) (Mental Suffering, (Mental Suffering, 

Lawyers ' Fees ) Lawyers  ' Fees ) 



sane of the defendants were insufficient in themselves to cause injury. In 

holding each defendant liable for the total daMge done by the canbination, 

even defendants with only minimal discharges, the court stressed the importance 
of the tainted association rather than the a u n t  of individual mission. 

The issue of causation presented daunting doctrinal p b l m s  to the plain- 

tiffs and the court. The Yokkaichi diseases--asth, emphysema, bronchitis, 

and other respiratory ailments--have multiple causes, such as smoking, in 

addition to air pollution in the form of elevated sulfur oxides levels. E k -  

panding on the decision in the Niigata Minanata disease case, the court held 

that a level of statistical probability creates a legal presunption of causa- 

tion. 

skav that the defendants were the source of the pollution and that the pollu- 

tion was transmitted to the victims. 

oxides levels by year, data on seasonal wind patterns affecting pollution 

discharges, and ccmparisons of hospital records for pulmonary disease in 

polluted and non-polluted areas. 

It relied on ccnplicated statistical and epidmiological evidence to 

For example, it used charts of sulfur 

40 

In assessing danages, the Yokkaichi court ruled that the court should calcu- 

late individual incane losses. 

scale of wages classified by age and gender. 

annually by the national government as part of its collection of official 

statistics. 

plaintiffs included fishermen and housewives w b  did not receive a monthly 

salary. 

To do this, it resorted to a standard workers' 

This wage scale was published 

This aspect of the Yokkaichi decision was far-reaching because the 

41 

The Itai-Itai Disease case filed against the Mitsui Mining Ccmpan was based 

on a theory of strict liability under Article 109 of the Mining Law. 
i2 

Under strict liability rules, the plaintiff need not p v e  that a defendant 

breached a duty of care in causing the plaintiff's injury. 

plaintiff must still prove that the defendant caused the plaintiff's injury. 

In showing causation, the court admitted epideniological evidence such as data 

showing that mst patients were found only in the delta irrigated by water from 

the Jintsu River. 

tional deficiency, climate, overwork, and vitanin D deficiency substantially 

weakened the victims' proof of causation based solely on clinical and patholo- 

gical evidence. 

Hawever, the 

This was an important ruling because factors such as nutri- 

The appellate court affirmed the district court's decision in favor of the 

plaintiffs. Like the district corn ,  it emphasized the importance of 

epidemiology in detennining legal causation. In addition, the appellate court 

increased the danages awarded to the plaintiffs by the district court. 
doing so, it noted that the plaintiffs had failed to plead pecuniary losses 

because of the difficulty of proof and the need for an early decision. The 

appellate court took t h i s  into consideration in reassessing daMges for pain 

In 
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and suffering. 

6.4 LEGISLATION 

In the late 1960s and early 1970s, the gwerrPnent searched for an appro- 
The Diet priate policy response to the mounting pollution crisis in Japan. 

enacted three pieces of legislation that were precursors to the 1973 Pollution- 

Related Health Damge Canpensation Law. These here the 1967 Basic Law for 

Environmental Pollution Control Measures, the 1969 Special Relief Law for 

Pollution-Related Health Hazards, and the 1972 strict liability legislation. 

43 
6.4.1 The 1967 basic law for enviromntal pollution control measures 

The major policy goal of the Basic Law for Environmental Pollution Control 

Measures was to require the government to devise a systematic, ca'fiprehensive 

program to control pollution, and to require pollutors to pay their pportio- 

nate share of the government's costs. 

these results were left to later legislation, this law set Japan on the course 

towards pollution control. 

While the specific mechanisms to achieve 

Article 2 of the Basic Law defined environmental pollution as any situation 

where air pollution, water pollution, noise, vibration, ground subsidence, or 
offensive odours, arising over a considerable area as a result of industrial or 

any other h m  activity, injured or dmged the health of h m s  or their 
living environments. The 1973 Canpensation Law had its genesis in Section V of 

the Basic Law, which addressed the settlement of disputes related to environ- 

mental pollution and relief for dmges. Specifically, Article 2 1  stated, "1) 

The government shall establish a systan for settlement by such means as media- 

tion and arbitration. 

efficient implawntation of relief for dsMge caused by environmental pollu- 

tion." Fixthemre, Article 22 stated, "An enterprise shall bear all or part 

of the necessary costs of the wark undertaken by the State or local government 
bodies to control pollution arising from the activities of such an enterprise." 

The enactment of the Basic Law required the goverrment to address the problem 

of achninistrative jurisdiction of pollution issues. 

pollution matters were being handled piecemeal by fourteen ministerial agen- 

cies. 

2 )  The government shall establish a system for the 

This was necessary because 

44 

That it took until 1967 for Japan to enact its first major piece of pollu- 
tion legislation has been a subject of much criticism. W l v e  years passed 

before the government acknowledged that the MinaMta disease was pollution- 

related. At first it was called a "strange, unknown disease", then a kind of 

food poisoning; only in the end did the goverrment acknowledge that it was 

methylmercury pollution caused by industrial water pollution. 

the government's delay was its refusal to accept the findings of the Food 

An example of 



Sanitation Council of the Ministry of Health and Welfare i n  1959 or the 
K m t o  University studies on the cause of the disease. I n  September 1965, 
three years af ter  the second outbreak of Minmta disease in Niigata prefec- 
ture, the government finally agreed with the conclusions of the Ministry of 
Health and Welfare. 
i t a i - i t a i  disease--which care thirteen years af ter  the first-reported inci- 
dence. For the asthm-like disease of the Yokkaichi case, the government took 
five years af ter  the public health studies were issued t o  acknowledge that the 
cause was pollution-related. 

The government was also slow i n  acknowledging the cause of 

The reason which the goverrment always cited to  buy more time was the lack 
of solid scientific evidence. 
identifying the source of the pollution was 99% for the K m t o  Minanata 
disease, 80% for the Niigata Minamata disease, under 55% for i t a i - i t a i  disease, 
and j u s t  over 50% for the Yokkaichi a i r  pollution-case. The author based these 
assessments on his administrative experience i n  handling major pollution- 
related health issues fran 1961 to  1970. I n  the process of arriving a t  a 
conclusion with respect t o  the source of the pollutants, the author continually 
faced scrutinizing questions and criticism. 
evidence of the cause and effect relation between the pollutants and the 
disease as  w e l l  as scientific proof identifying the source of the pollutants. 
I n  this way, the rigors of scientific prmf worked to  provide a temporary 
shield for the pollutors. 

The author's degree of certainty with respect t o  

Crit ics demanded to  see hard 

45 

The preparation for drafting the Basic Law began i n  1965 when both houses of 
the Diet organized Special Cannittees for Industrial Pollution Control. 
mounting social and polit ical  turmoil, the D i e t  was under great pressure to  
take achinistrative action. Polit ical  power groups, the econanic and indus- 
t r i a l  es tabl ishent ,  and the national and local governments were worried by the 
closing of the petrochemical ccmplex a t  Mishim-NuMzu. Increasingly, the 
government faced hostile questions i n  the D i e t  and in the media on pollution 
issues. 
K m t o  and Niigata Minmta disease and the i t a i - i t a i  disease cases came 
within the scope of the definition of pollution i n  Article 2. 

Health and Welfare finally addressed these questions i n  1968 when it issued its 
policy position with respect t o  the Minamata and i t a i - i t a i  diseases. 
cabinet level policy positions were the top polit ical  decisions of the national 
government. Th i s  was the f i r s t  tim the government reached an important policy 
decision despite a lack of conclusive, scientific information. 

I n  accordance with the Basic Law, the Minis t ry  of Health and Welfare subsi- 

With 

After the Basic Law was enacted, opponents debated whether the 

The Ministry of 

The 

46 

dized the medical expenses of the  Kuramto and Niigata Minmta disease victims 
with funds fran its health research budget. However, a f te r  1968, the Ministry 
of Finance requested the  M i n i s t r y  of Health and Welfare to  charge the indivi- 
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dual polluting enterprises with their proportionate share of the total medical 

expenses. 

ditures of national and local government had paid these medical expenses. 

Until 1968, national health insurance benefits and the public expen- 

47 
6.4.2 The 1969 special relief law for pollution-related health hazards 

In October 1967, the Ministry of Health and Welfare cqleted drafting a 

plan for the proposed victim relief system. 

expenses suffered by certified victims living in designated areas. 

cautious proposal was rejected by other ministries as too generous. 

February 1968, the ministry remnded the matter to the Advisory Council for 

Environmental Pollution Control Measures. 

prime minister on environmental matters, proposed a relief system limited to 

payment of medical expenses and funded in part by voluntary contributions fran 

industry. After further debate and anenhent of the Advisory Council's recan- 

mendations, the Diet passed the Special Relief Law for Pollution-Related Health 

Hazards during the 1969 session. 

The plan limited relief to medical 

Even this 

In 

The council, an advisory body to the 

The Relief Law provided benefits for medical expenses, medical care, and 

nursery care. 

programs have provided universal coverage in Japan. 

ted the benefits available to patients under these social insurance programs. 

However, the benefits provided under the Relief Law did not include payments 

for disability or pain and suffering. 

Since 1961, the national health insurance and social security 

The Relief Law supplemen- 

The Relief Law set forth standards of eligibility for benefits. An appli- 

cant had to  show that he was a victim of one of the follcwing diseases: chronic 
bronchitis, bronchial asthm, astimatic bronchitis, pulmonary emphysema, and 

their sequelae (the air pollution-related diseases) and Minamata disease, itai- 

itai disease, and chronic arsenic poisoning (the water pollution-related 

diseases). 

designated length of time in an area identified by the government as affected 

by serious air- or water-pollution arising fran industrial or individual acti- 

vities. 

In addition, he had to show that he lived or worked for a 

There was a three-step procedure for certifying eligibility. First, a 

physician diagnosed an applicant as having a designated disease. 

Pollution-Related Health Hazard Certification Cannittee, established in each 

prefecture by the governor, determined whether the applicant met the standards 

for degree of exposure in a designated area. Finally, if all was in order, the 

governor certified the applicant. 

Second, the 

Under the Relief Law, government and industry contributed funds for the 

payment of benefits. The national, prefectural, and local governments contri- 

buted half of the money for the relief fund in equal proportions, and the 
Foundation for Cooperation with Environmental Pollution Control Measures con- 
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tributed the other half. 

Organizations (Keidanren), the Foundation for Coopration collected voluntary 

contributions fran private enterprises without government participation. 

turn, the Foundation for Cooperation transferred the collected funds to the 

Environmental Pollution Abatement Corporation, which the Ministry of Health and 

Welfare and the Ministry of International Trade and Industry had jointly estab- 

lished in 1965. The government also deposited its share with the Environmental 

Corporation. 

local govemnt administering the prograrrs under the Relief Law. 

Established by the Japan Federation of Econanic 

In 

The corporation then transferred the funds to the de tments of 
4r 

The air-pollution progran of the Relief Law was based on the Yokkaichi 
progran begun in 1965. 

Nishiycdo-ku in Osaka, and the southern half of Kawasaki City, near Tokyo, as 

health-hazard areas. 

observed in these three areas. 

In December 1969, the cabinet designated Yokkaichi, 

The worst air pollution in the past decade had been 
49 

Although the Relief Law was essentially a limited, stopgap measure, it took 

the persistent, persuasive efforts of the Division of Environmental Pollution 

Control of the Ministry of Health and Welfare, established in 1968, to push the 
50 

progran through. 

6.4.3 Strict liability legislation of 1972 

On 1 July 1971, the government established the Environment Agency and 

assigned it the task of preparing strict liability legislation. 

lity is a concept which replaces traditional tort principles based on 

negligence. 

relief through a lawsuit, but he need only show that his disease was caused by 

specific pollutants discharged by the defendant: he need not also show that the 

defendant was negligent in permitting the pollutants to be discharged. 

Strict liabi- 

Under strict liability rules, a victim must still pursue his 

The Envirornnent Agency's draft bill, prepared by March 1972, presented a 

very narrow application of strict liability. Defending its bill during the 

hostile reception, the government argued that the new legislation should be 

limited to new cases of pollution injury and then only to injuries caused by 

air and water pollution generated by industrial activity. 

not apply to the other forms of pollution defined in the Basic Law--soil 

pollution, noise, vibration, ground subsidence, and offensive odours. Accord- 

ingly, the bill sought to anend the Air Pollution Control Law of 1968 and the 

Water Pollution Control Law of 1970. 

presunption of causation, but econanic and industrial groups strongly opposed 

this provision and in the end it was deleted. 

Liberal Demxratic Party and the Federation of Econanic Organizations 

(Keidanren) organized a task force to draft their own strict liability law. 

The government's bill passed the Diet on 16 June 1972. 

Thus, the bill did 

An early draft of the bill included a 

At about the same time, the 
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The new law included a provision requesting the government to establish a 

pollution-related health injury canpensation system. Earlier, in April 1972, 

the Central Advisory Council of Environmental Pollution Control Measures had 

established a Special Subcarmittee for Cost Bearing to conduct an inquiry into 

how costs should be borne for a pollution-related health injury canpensation 

system. 

about the Ccmpensation Law. 

Thus, the strict liability law served as an important step in bringing 

6.4.4 Shift in pollution policy: 1965-1972 

The Japanese govemnt, and the Japanese people, underwent a drastic change 

in their attitudes towards pollution frun 1965 to 1972. 

can be marked by a nmber of events. 

in Niigata prefecture, occurred in 1965. R-cm 1967 to 1969, the victims of 

Japan's four major pollution cases filed lawsuits. 

issued in the plaintiffs' favor frun 1971 to 1973, the cases attracted much 

press and organized public support. 

lished a Special Cannittee for Industrial Pollution Control to help formulate 

proposals for the 1967 Basic Law for Envhmntal Pollution Control Measures. 

In 1968, the government finally acknowledged that M-ta disease and itai- 

itai disease were pollution-related. 

emnt's change in pollution policy. 

Organisation for Econanic Co-operation and Developnent (OECD) each held 

sessions on the environment which helped to raise the level of concern all over 

the world. Japan endorsed the OECD's pollutor-pays-principle. In ea r ly  1970, 

President Richard M. Nixon attacked Japan for taking a trade advantage by not 

paying the costs of pollution control. 

reported cases of lead poisoning in Tokyo and high photochenical oxidant 
levels. 

This kind of press was instrunental in provoking strong public demand for 

stringent pollution controls. 

established the Pollution Control Headquarters, canprised of senior ministry 

officials, under his personal supervision. In the a u t m  of 1970, the Diet 

held a ten-week special session to consider fourteen pieces of pollution legis- 

lation. Despite the canplexity of the bills, all fourteen were enacted. 

Hawever, Prime Minister Sato was unable to deliver on his ccndbnent for strict 

liability legislation during the special session. 

began an intensive examination of the strict liability proposals, and the Diet 

passed a bill in July 1972. 

issued its decision giving a strict interpretation of Articles 709 and 719 on 

tort and joint tort liability. 

This shift in policy 

The second outbreak of Minanata disease, 

Until final judgnents were 

In 1965, both buses of the Diet estab- 

This signaled the beginning of the gov- 

In 1969, the United Nations and the 

In July 1970, Japanese newspapers 

Earlier, there had been reports of high levels of mercury and cadrniun. 

Also in July 1970, former Prime Minister E. Sato 

But the Environment Agency 

lb days later, the court in the Yokkaichi case 

51  

These developnents in July 1972 shocked the industrial establishwnt, and 
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marked a turning point in Japan's pollution policy. Imnediately after the 

court issued its decision in the Yokkaichi case, State Minister 0. Koyama, 

Director General of the Enviromnt Agency, called for the enactment of legis- 
lation to provide for a pollution-related health dmage canpensation system as 
soon as possible. 

was rapidly crystallizing. The pollutors' heaven, which Japanese industri- 

alists had enjoyed for nearly a century, had suddenly crumbled, and the indus- 

trialists found themselves in a pollutors' hell. 

A nationwide consensus on the need for a canpensation system 

6.5 THE WLLUTION-RELATED HEALTH DAMpr;E CCMPENSATION LAW 
52 

The mjor goal of the Pollution-Related Health Damage Canpensation Law is 

to provide an acbninistrative, non-judicial system of ccmpensating victim of 

environmental pollution. 

program, except for administration, on pollutors. 

The law places the entire costs of the canpensation 

The legislative process in Japan is different fran many other countries. For 

important pieces of proposed legislation, the relevant ministry or agency of 

the government appoints a citizens' advisory council in which acadrmics, other 

experts, and groups affected by the proposed legislation gather and negotiate 
as needed to obtain a consensus. Thus, by the time a bill is presented to the 

Diet for consideration, all the consensus-building groundwork has been done in 

this form. 

Formerly an advisory organ to the prime minister, the Central Advisory 

Council on Enviromntal Pollution Control Measures was transferred to the 

Environment Agency when it was created in 1971. 

served the new agency's director general. 

on the Advisory Council, consisting of representatives fran academia; the 
scientific cannunity; polluting industries such as the autanobile, iron, and 
steel industries: the general public: citizens' organizations; local govern- 

ments; and the press. 

recarmending legislation which would becane the Pollution-Related Health Dmage 

Ccmpensation Law. 

sive review of all the technical issues, prepred a report recmnding general 
policy positions for the proposed Canpensation Law, and solicited c m n t s  fran 

interested parties. 

final report to the director general of the Environment Agency, which did the 

actual drafting of the proposed Canpensation Law, codifying the Advisory Coun- 

cil's policy recarmendations. 

October 1973, and it becane effective on 1 September 1974. 

There, the Advisory Council 

There were about 30 active members 

The Advisory Council was charged with the task of 

In 1972 and 1973, the Advisory Council conducted an exten- 

The Advisory Council subnitted its recarmendations in a 

The Diet enacted the Cmmpexation Law on 10 

6.5.1 

pollution control measures 

The recomnendations of the central advisory council on environmental 
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(i) An extra-judicial, administrative structure. T h e  council argued that to  
require each victim seeking canpensation for his health injuries t o  f i l e  a 
lawsui t  i n  court would be too burdensane. Even with the new strict l iab i l i ty  
statutes, proving legal causation and dzmge in court would be too expensive, 
time-consuning, and risky. Also, even with the pro-victim Yokkaichi decision 
to  serve as a persuasive precedent, an urban victim of an a i r  pollution-related 
disease caused by multiple factors faced a heavy burden of proof with an 
uncertain outccme. Thus, the council r e c m n d e d  an extra-judicial, adminis- 
trative structure to  oversee ccmpensation payments. 

I n  addition, the council argued against integrating the canpensation progrm 
with national health insurance or worlollen's canpensation. 
ccmpensation program with national health insurance would sever the link 
between the pyment of canpensation and the identity of the pollutors. thereby 
absolving pollutors of responsibility. 
pollutors to  finance the canpensation program fran the general tax revenues. I n  
addition, the council recarmended that the canpensation system pay for  a l l  
medical expenses, not j u s t  as a supplement t o  that part of the expenses not 
reimbursed by national health insurance. 

Integrating the 

Also, it  would be unfair t o  non- 
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(ii) Causation. The council believed that basic notions of fairness require 
a causal nexus between pollutant and victim before requiring pollutors to  pay. 
Yet, science had not advanced to  the point where it could prove this nexus with 
absolute certainty. Thus, i n  the interests of administrative expediency, and 
to  relieve the terrible suffering of victims, the council adopted techniques of 
s ta t i s t ica l  probability and a rebuttable presmption of causation. The council 
refined the basic approach to  causation developed in the pollution t r i a l s  into 
a general methodology for disease, area and victim designation. 

The council said, "Multiple factors contribute to  pollution-related health 
Thus, it cannot always be said with medical and scientific certainty 

But for purposes of 
dmge .  
that a given, single factor causes a particular disease. 
assigning l iab i l i ty  i n  legal proceedings, it is satisfactory for plaint i f fs  t o  
show a probability of causation. However, the shaving of probability must be 
verified by epidemiological evidence on the degree of pollution and the inci- 
dence of disease." 

54 

Different diseases have different degrees of specificity to  a given pollu- 
Minmta disease is specific to  methylated mercury poisoning; no other tant. 

pollutant or factor causes the disease. 
(asthra, emphysema, bronchitis, and other respiratory ailments) have multiple 
causative factors, scme of which are unrelated to  industrial a i r  pollution. 
Smoking is an exmple. 
specific. 

But the a i r  pollution diseases 

Thus, the a i r  pollution diseases are said to  be non- 
I ta i - i ta i  disease is semi-specific t o  cachiun poisoning. 

The use of s ta t i s t ica l  probability using epidemiological data and a rebut- 
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table presunption of causation are especially important for the non-specific 

diseases. 

tion system must show the causal relation between a pollutant and his disease. 

This task is not difficult for diseases with specific causes, but for diseases 

with non-specific causes, such as obstructive pulmonary disease, the task is 

difficult. 

diseases, the following presunption should be instituted: an individual will be 

presumed to meet the causation requirement if he can show an epidemiological 

causal relation between air pollution and the population group in the area. 

Thus, an individual need only meet three tests with respect to designated area, 

tern of exposure, and designated disease. He will then be presuned to meet the 

causation requirement, unless there are special reasons which disprove causa- 

tion for the individual applicant." 

The council said, "Each applicant for benefits under the canpensa- 

Thus, in order to have a system which also addresses non-specific 
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In the course of arriving at the above formulation on causation, medical 

experts in the fields of pathology, experimental medicine, clinical medicine, 

and epidemiology often failed to agree on an approach. Nevertheless, lawyers 

argued that a canplete consensus on the scientific evidence was unnecessary in 

view of the fact that the available evidence was limited. Lawyers asserted 

that, as long as the available evidence was considerable, the causation ques- 

tion could be resolved by resorting to principles of equity, unless there were 

specific reasons for objection. 

provided a crucial precedent for the canpensation legislation. 

The court's opinion in the Yokkaichi case 

(iii) Benefits. The council recannended the following seven categories of 

benefits: a medical treatment allowance (hospitalization and out-patient ex- 

penses), a disability allowance, a nurse allowance, a child victim allowance, a 

medical care allowance (miscellaneous and transportation expenses), a survi- 

vors' allowance, and a funeral allowance. 

The most controversial of these was the disability allowance. The plain- 

tiffs in the Yokkaichi and the two Minmta cases did not seek canpensation for 

disability because of the difficulty of calculating lost future incane and 

assessing life expectancy. Nevertheless, the Yokkaichi court sought to assess 

individual incane losses by resorting to a standard scale of average wages 

differentiated by age and gender. The council adopted this approach, but 

recarmended a disability allowance pegged at 80% of the Yokkaichi levels, to be 

paid monthly. Industry favored a lower rate, and the 80% level was considered 

an acceptable canprunise. By canparison, worlanen's canpensation provides dis- 

ability benefits at 60% of the enployee's former wages, and the Autambile 

Accidents Ccmpensation Law provides 60%-70%. Also, the council thought that 

80%, rather than loo%, was justified especially in non-specific, air pollution 
diseases where there is a natural level of prevalence and incidence not caused 

by air pollution. 
56 
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For the medical care allcwance, the council recormended a standardized table 
of reimbursable fees which doctors could charge. 
the fees set  under national health insurance. 
fees based upon a study conducted by the Japan Medical Association as autho- 
rized by the 1969 Special Relief Law. 
tjm with patients who are pollution v ic t im due to  the special problems re- 
lated to  their  diseases. 

These fees are higher than 
The council adopted the higher 

The study found that doctors spend mre 

I n  addition to  the seven benefit categories, the council recarmended the 
institution of health and welfare program for victims. Under these program, 
administrators would establish rehabilitation fac i l i t i es  in rural, unpolluted 
areas, assis t  in relocation, and help with the daily problem of vict im.  Each 
prefecture was to  design a ~ogran suitable for local needs. 

( i v )  Financing ccmpensation. The council's operating principle was that 
pollutors should finance the canpensation prcqrm in proportion to their degree 
of contribution to  pollution. 
feasible, efficient, and well-managed. 

Also, the mechanism for  collection should be 

To finance the a i r  pollution part of the progrm ( the  so-called Class I 
diseases), the council studied two revenue methods for  charging factories that 
emit pollutants--the fuel charge and the pollution-load levy. The fuel charge 
was a tax on the volune of fuel used by a factory. 
r ecmnded  the pollution-load levy--a tax on a factoxy's emissions of sulfur 
oxides. 
e m n t  research indicated that sulfur dioxide was the principal cause of the 
victims' maladies. Second, sulfur oxides emissions could be easily calculated 
without having to  make actual srukestack-top measurements, because these 
emissions are directly proportional t o  the percentage of sulfur i n  industrial 
fuel, the ra te  a t  which the fuel is burned, and the mount of stack-gas desul- 
furization that takes place. Finally, because the government possessed ade- 
quate data on industrial fuel mnsunption, sulfur oxides emissions could be 

monitored easily. 

In the end, the council 

F i r s t ,  data presented a t  the Yokkaichi trial and independent gov- 
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Having a mnitoring capability was important because the systan relied on 
the accurate, self-reporting by industry. 

The council further r ecmnded  that the m u n t  of the pollution-load levy 
should be set to  cover a l l  estimated expenditures for benefit prograns in the 
caning year. 
account several factors, including the munt of sulfur dioxide emitted fran 
its stacks and the location of the factory. 
Carrpensation Law charter a quasi-public agency, the Pollution-Related Health 
Danage Canpensation Association, to  collect and disburse the funds. 

Each factory pays according to  a graduated scale that takes into 

The council advised that the 
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I n  addition, the council suggested that emission charges might replace 
direct regulation of emissions. It was thought that the charges would be an 
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incentive for  factories t o  ins ta l l  desulfurization equipnent or  switch to  less- 
polluting fuels. Hawever, this proposal was abandoned, and the progran was 
labeled an emergency relief measure, not a new regulatory scheme. 

Factories are not the only source of air pollution. Autmbiles  and other 
mbi le  sources contribute about 20% of Japan's to ta l  sulfur oxide and nitrogen 
oxides emissions. 
financed by a u t m b i l e  owners. 
Agency select either a fuel tax or  a vehicle tonnage tax. 
eventually selected the tonnage tax on the ground that collection costs would 
be minimized. 
Also, vehicle owners already paid a tonnage tax, so it w a s  an easy matter to  
reallocate part of the proceeds of the tonnage tax already being collected by 

59 
the central g o v e m n t  for purposes other than canpensation. 

Thus, the council recarmended that 20% of the program be 
The council recarmended that the Environment 

Administrators 

A t  that t i m e ,  there w e r e  more than 20 million vehicles i n  Japan. 

To finance the water pollution part of the program (Class I1 diseases), the 
council r e c m n d e d  a special levy on the four responsible ccmpanies, which 
would ccmpensate victims directly. These ccnipanies were Chisso Corporation 
(Kunamoto and Kagoshim Minmta disease), Showa Denko (Niigata MinaMta 
disease), Mi t su i  Mining Canpany (Toy- i t a i - i t a i  disease), and Smitano 
Kinzoku (Shimane and Miyazaki chronic arsenic poisoning). 

(v)  Grievances. Finally, the council recarmended the creation of a new 
administrative board to  hear grievances arising under the Canpensation Law. The 
council did not think it w a s  appropriate for  canpensation grievances to  be 

handled under the existing Administrative Grievance Exmination Law. 
cant for benefits under the Ccmpensation Law my challenge his certif ication 
decision, benefit level determination, and other matters. Pollutors m y  chal- 
lenge the  amount of their  pollution-load levy. 

An appli- 

6.5.2 The administrative system. 
A victim who is certif ied as having a designated disease arising frcm his 

presence i n  a designated area for a specified length of time is eligible for 
benefits, and health and welfare programs. 

(i)  Designated diseases. Currently, the government has designated four 
air-pollution related diseases: chronic bronchitis, bronchial asthm, asthmtic 
bronchitis, pulmnary emphysena, and their respective sequelae. I n  addition, 
i t  has designated three water-pollution related diseases: MinaMta disease 
(mercury poisoning), i t a i - i t a i  disease (cadmiun poisoning), and chronic arsenic 
poisoning. 

Article 2 of the Canpensation L a w  directs the prime minister t o  designate 
pollution diseases af ter  consulting with the Central Advisory Council on Envi- 
r o m n t a l  Pollution Control Measures and the governors and mayors of the con- 
cerned prefectures and municipalities. Only diseases occurring in  connection 
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with air-  and water-pollution my be designated under the Canpensation Law. The 
other categories of pollution defined i n  the 1967 Basic Law for Enviromntal 

Pollution Control Measures--noise, vibration, ground subsidence, and offensive 

TABLE 6.2 

Designated diseases, designated areas, and certif ied patients under the 
pollution-related health damage ccmpensation law, December 31, 1984 

Category Designated Designated Local Y e a r  Certified 
of Disease Area Goverrnnent Designated Patients 
Designation i n  charge 

C l a s s  I Chronic Chiba 1 1974 755 

Non- Tokyo 19 1974, 1975 35,229 
Specific Bronchial 

Disease 

Bronchitis 

Respiratory A s t h  Yokohama 1 1974 934 

Kawasaki 1 1969, 1972, 3,313 

Fuj i  1 1974, 1977 895 
1974 

1973, 1975 5,873 
1978 2 

1969, 879 
1974 87 

Yokkaichi , 
Kusu 
Osaka 7 1969, 1974, 31,078 

2 

1975, 1977, 
1978 

Kobe 1 1977 1,881 
Amagasaki 1 1970, 1974 5,288 
okayama 2 1975 2,341 
Kitakyushu 1 1973 1,789 
Oarmta 1 1973 1,323 

Subtotal 40 91,665 

Class I1 Minamata 
Disease 
I t a i i t a i  
Disease 

Specific 
Disease 

Minamata 
Disease 

Chronic 
Arsenic 
Poisoning 

Agano River, 2 1969 539 
Niigata 
Jintsu River, 1 1969 32 
Toyama 
Minamata Bay, 
Kmamto 1 1969 1,086 
Kagoshima 1 1969 299 

Sasagatani, 1 1974 
Skimane 

9 

Toroku, 1 1973 102 
Miyazaki 

Subtotal 7 2,067 

Grand Total 93,732 

Source: Annual Report on the State of Environmental Pollution, 1984FY 
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odours--are not covered by the canpnsation scheme. 

Class I1 areas. 
Cabinet must find that marked a i r  pollution has ar i sen  and that non-specific 
diseases due to  the effects of such a i r  pollution are prevalent. 
areas, a specific disease must be prevalent. 
s ta te  of designated diseases and designated areas. 

(ii) Designated areas. There are two types of designated area--Class I and 
In order for  an area to  receive Class I designation, the 

In Class I1 
Table 6.2 describes the present 

There is a two-step process for  designating a Class I area. F i r s t ,  scien- 
tists measure the concentration of sulfur oxides i n  the proposed area to  be 

designated. 
the residents of the area. 

Second, health officials conduct a survey of health effects amng 

There are several reasons why sulfur oxides are used as the measure of a i r  
While it is known that ni t rogen dioxide as w e l l  as sulfur dioxide pollution. 

cause mjor health hazards in air-pollution related illnesses, by 1970, studies 
indicated a correlation between the concentration of sulfur dioxide and the 
prevalence of chronic bronchitis. Also, i n  1972, the Yokkaichi court described 
the degree of a i r  pollution in terms of sulfur dioxide. It  noted a correlation 
between the concentration of sulfur dioxide and the prevalence and incidence of 
chronic bronchitis and a s t h .  Finally, the g o v e m n t  had a well-docmnted, 
ten-year mission history of sulfur dioxide levels, suspended particulates, and 
deposit gauges, but very l i t t le  on nitrogen dioxide. Thus, sulfur dioxide was 
selected as the measure of a i r  pollution. 

60 

The recarmendations of the Central Advisory Council on Environmental Pollu- 
tion Control Measures identify four gradations of sulfur dioxide concentrations 
based on a yearly average mnitoring smple. These are: f i r s t  grade, under 
0.04 ppn; second grade, 0.04-0.05 ppn; third grade, 0.05-0.07 ppn; and fourth 
grade, over 0.07 p p .  Table 6.3 sets forth the gradations. If  an area has a 

TABLE 6.3 

Gradation of a i r  pollution by sulfur dioxide concentration for purposes of 
canpensation area designation 

Grade of Air Pollution Ambient Concentration of SO2 
Measured by Electroconductivity 
Method 

Annual Average ppn 

First Grade 0.02 0.04 
Second Grade 0.04 0.05 
Third Grade 0.05 0.07 
Fourth Grade 0.07 

Source: Report of the Central Advisory Council for Enviromntal Pollution 
Control Measures, 1973 
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ten-year history of a i r  pollution levels a t  the second, third, or  fourth grada- 
tion, the analysis proceeds to  the next step. 

The second step in the area designation process is a health effects survey 
developed by the British Medical Research Council (m). 
interview area residents and ask them questions about their health, specifical- 
l y  regarding persistent coughing and phlegn. 
mining national health insurance records for t h i s  purpose, but they adopted the 
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BMRC survey because data using the survey had already been collected by 1973. 

The past surveys p v i d e d  a benci-rnark for natural incidence and prevalence 

Medical off ic ia ls  

Officials also considered exa- 

rates. 
year-old man might be one i n  one hundred. 
detect how far  an area diverges f m  the natural incidence and prevalence 
rates. The regulations specify three gradations: first grade, twice the 
natural rate;  second grade, two to  three times the natural rate: and third 
grade, four to five times the natural rate. 

For exanple, the natural incidence of pulmonary mphysgna for  a forty- 
Using this data, administrators can 
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Table 6.4 sets forth these gradations. 
I n  deciding whether to  designate an area, the Environment Agency then looks 

a t  the pollution and disease gradations obtained fran the two steps. 
recording a third or fourth grade sulfur dioxide level and a second or third 
grade chronic bronchitis prevalence rate is quickly designated. 
ving low scores are excluded. 
designated area drop below the set cr i ter ia ,  designation for that area is 
withdrawn.  

An area 

Areas recei- 
Also, when the pollution and disease levels in a 
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This is how the administrative practice under the Canpensation Law uses 
s ta t i s t ica l  probability to  create a rebuttable presunption of causation. 
determining the  pollutant-disease nexus, the system operates on lesser levels 

of certainty than scientific discipline would normally require. However, given 
the dire need to do something about the suffering of pollution victims in  1973, 
equitable principles won the day. 

I n  

TABLE 6.4 

Gradation of the prevalence rate of chronic bronchitis symptoms as measured 
subjectively by the BMRC questionnaire mthod 

Grade of Wevalence Rate Base rate is the Natural 
Prevalence Rate for  40-50 
year olds 

F i r s t  Grade 
Second Grade 
Third Grade 

About Two Times 
About Two t o  Three  Times 
About Four t o  Five Times 

Source: Report of tk Central Advisory Council for Environnental Pollution 
Control Measures, 1973 
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One final note on designation. At the the the Canpensation Law took effect 

on 1 September 1974, there were twelve areas designated and 14,355 patients 

certified under the 1969 Special Relief Law for Pollution-Related Health 

Hazards. 

Law, were located in twelve cities lying in eight prefectures. These areas and 

patients were redesignated and recertified, respectively, under the new Canpen- 

sation Law. 

These areas, corresponding to Class I areas under the Canpensation 

Class I1 areas and patients were similarly transferred. 

(iii) Term of exposure. Once an area is designated, a victim seeking 

certification must meet requirements regarding term of exposure in the desig- 

nated area. 

continuously lived, worked, or was otherwise present in a designated area for a 

term of three years, or, if his presence was not continuous, he must show 

clnnulative presence of four-and-a-half years during a term of five-and-a-half 

years. 

s m i z e s  the rules. 

For example, a patient with puhnary emphysema must show that he 

The required term of exposure differs by disease and age. Table 6.5 

(iv) Certification procedures. Article 44 of the Canpensation Law requires 

a prefectural or municipal government with a designated area to establish a 

Pollution-Related Health Damage Certification Camittee. The Certification 

Camittee is canposed of ten doctors and five lawyers expert in pollution 

health matters. A victim who seeks benefits under the Canpensation Law files 

TABLE 6.5 

Required terms of exposure for class I diseases 

Designated Diseases Continuous Frame Period for Cumulated Term 

Exposure an Interrupted 
Exposure Interrupted of Exposure for 

Case 

Chronic Bronchitis 2 years (1 year 4 years ( 2  years 
and its sequelae for a person and 6 months for 

under 6 years a person under 6 
old) years old) 

Bronchial AstM 1 year (6 months 2 years and 6 
and its sequelae for a person months 

under 6 years 
old) 

3 years ( 1 year 
and 6 months for 
a person under 6 
years old) 

1 year and 6 
months (9 months 
for a person under 
a year old) 

~~ ~ ~~ 

Asthmatic Bronchitis 1 year (6 2 years and 6 1 year and 6 
and its sequelae months for a months months (9 months 

person under a 
year old) a year old) 

for a person under 

~ 

Pulmonary Rqhysema 3 years 5 years and 4 years and 6 
and its sequelae 6 mnths months 

Note: Article 2-1, Cabinet Order, based on Article 4-1-1, Pollution-Related 
Health Damage Ccmpensation Law 
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an application and a report of a physician's diagnosis with the Certification 

Camittee. 

certification, and if so, it evaluates the degree of the applicant's 

disability. 

varies with the severity of the patient's disability. 

cmittee also deternines the term of the patient's certification. 

where the disability is irreversible, the certification is permanent; 

otherwise, it is temporary. However, certification can be renewed if the 

patient continues to suffer from his illness. 

the date the application was filed. 

The cmittee determines whether the applicant is eligible for 

This is necessary because the m u n t  of the disability benefit 

At this time, the 

For cases 

Certification is retroactive to 

(v) Benefits. The Ccmpensation Law provides the following seven categories 

of benefits: a medical treatment allowance (hospitalization and out-patient 
expenses), a disability allowance, a nurse allowance, a child victim allowance, 

a medical care allowance (miscellaneous and transportation expenses), a sunri- 

vors' allowance, and a funeral allowance. 

The medical treabent allowance covers the entire mount of medical bills 

including the portion otherwise paid under national health insurance. 

which physicians may charge are fixed. 

The fees 

The disability benefit is calculated by a standard monthly wage scale clas- 

sified by age and gender with a factor for disability severity. 
by the Central Adevisory Council on Envirornnental Pollution Control Measures, 

the formula used to derive the table was 80% of the national average wage 

levels. 

Table 6.6. 

cant, etiology factors unrelated to pollution may be considered. 

TABLE 6.6 

Standard scale of monthly disability allowance, FY 1985 

As recatmended 

The disability benefits in effect in Fiscal Year 1985 are set forth in 

Hcwever, in setting the m u n t  of benefits for a particular appli- 

SeX 

Male Female 
Age Bracket 

15 - 17 84.0 78.1 
18 - 19 109.4 93.0 
20 - 24 133.3 108.0 
25 - 29 167.6 122.6 
30 - 34 204.7 125.3 
35 - 39 233.5 124.2 
40 - 44 253.0 121.3 
45 - 49 258.0 119.5 
50 - 54 251.2 124.0 
55 - 59 216.6 126.3 
60 - 64 172.8 117.7 
65 - 158.1 113.8 

Source: Article 26, Pollution-Related Health Damp Canpensation Law 
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Under the system, there are four degrees of disabil i ty,  and a factor is 
assigned to  each degree t o  calculate the mount of the disabil i ty allowance. 
See Table 6.7. 
tional allowance for the services of a nurse. 
allowance was 336,500. 
grades also applies to  Class I1 diseases. 

There is a child victim allowance. 

Patients with a special grade classification receive an addi- 
In Fiscal Year 1985, the  nurse 

The system of classifying a disabil i ty into four 

I t  is available for  a l l  four grades of 
disability i n  Class I ,  and for the congenital Minmta disease i n  Class 11. 
Fiscal Y e a r  1985, the m u n t  of the child canpensation allowance was as 
follows: 352,700 for the special and f i r s t  grades, 326,400 for the second 

grade, and V15,800 for the third grade. 

I n  

The medical care allowance covers miscellaneous expenses for hospitalized 
Table 6.8 sets forth patients and transportation expenses for out-patients. 

the m u n t s .  
The survivors' allowance is intended to  ccmpensate for damages and also to  

contribute to  family l i fe .  
of t en  years  af ter  the patient's death to  certain close f m i l y  members. Table 
6.9 sets forth the m n t h l y  survivors' allowance. where there are no eligible 
survivors, a lmp sm is paid to  other survivors mre distantly related to  the 
deceased. The lunrp sun is equivalent t o  36 times of the mnthly allowance. 

The benefit provides m n t h l y  payments for a period 

TABLE 6.7 

Classification of grades for  the disabil i ty benefit 

Grade Criteria & Guides Factor 

Special Grade No labor capacity and daily l i f e  seriously 1.0 
restricted due t o  physical and mental 
conditions and under 24-hour nursing care. 

F i r s t  Grade No labor capacity or prohibited from working; 1.0 
need for s t r i c t  restriction of daily l i f e  due 
to  physical and mental conditions. 

Second Grade Labor s t r ic t ly  restricted and daily l i f e  0.5 
considerably limited due to  physical and 
mental  conditions. 

Third Grade Labor and daily l i f e  restricted due t o  0.3 
physical and mental  conditions. 

Note: Article 10 of Cabinet Order, based on Article 26 of Pollution-Related 
Health Damage Capensation Law 
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TABLE 6.8 

Medical care allowance, FY 1985 

Classification Conditions Amount of 
Allmance 

More than 15 days 28,500 Yen 

Hospitalized Patient 8 days to  14 days 26,500 Yen 

Less than 7 days 

15 days for class I area 
More than 8 days for class I1 

4 days to  14 days for class I 
2 days to  7 days for class I1 

20,200 Yen 

20,200 Yen 
Out-Patient 

18,200 Yen 

Source: Article 40, The Pollution-Related Health Jlmage Ccmpensation Law 

The funeral allowance is allocated to the person who pays the victim's 
funeral expenses. The amunt of the allowance in Fiscal Year 1985 was 
V466.000. 

During each fiscal  year, the Central Advisory Council for Environmental 
Pollution Control Measures reviews a l l  the stan- scales and revises them i f  
warranted. This includes the disability allowance, child victim allowance, 
medical care allowance, and survivors' allowance. Also, a prefectural governor 

TABLE 6.9 

Monthly survivors' allowance, FY 1985 

sex 

Male Female 

0 - 14 56.3 56.3 
15 - 17 73.5 68.3 
18 - 19 95.7 81.3 
20 - 24 116.7 94.5 
25 - 29 146.6 107.3 
30 - 34 179.2 109.7 
35 - 39 204.3 108.6 
40 - 44 221.4 106.1 
45 - 49 225.8 104.5 
50 - 54 219.8 108.5 
55 - 59 189.5 110.5 
60 - 64 151.2 103.0 
65 - 138.3 99.5 

Age Bracket 

Source: Article 17, Cabinet Order, based on Article 31, Pollution-Related 
Health Darmge Ccmpensation Law. 
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may suspend benefits in full or in part where a certified patient or the 
guardian of a certified child patient fails to follow a doctor's medical 

orders. 

In addition to benefits, the Canpensation Law requires the governor of a 

prefecture having a designated area to provide health and welfare program. 

There are five such program: (i) rehabilitation, (ii) patient relocation for 

medical trea-nt, (iii) equipnt supply for haw patient care, (iv) super- 
vision and guidance for home patient care, and (v) other programs as necessary 

and appropriate for the promotion of the health and welfare of designated 

patients and to prevent the exacerbation of their diseases. 

based on the traditional duty of local governments to protect and promote the 

health and welfare of the residents in their jurisdictions. 

These programs are 

(vi) Interaction between the Canpensation Law, national health insurance, 

and workmen's canpensation. These three statutes, and others, are independent 

progrms. 
program in which to pursue his relief. 

prevents double canpensation where an applicant has already received relief 

under another law, including national health insurance, workmen's canpensation, 

and 24 other program designated by Cabinet Order. 

prevents double canpensation by the same person for the same injury under two 
or more separate provisions of the Canpensation Law. In addition, a successful 

litigant who has received damages in a pollution trial is ineligible to receive 
benefits under the Canpensation Law. However, litigants may participate in 

health and welfare program under the Canpensation Law. 

A victim of a pollution disease may select one, but only one, 

Article 14 of the Canpensation Law 

Similarly, Article 13 

(vii) Finances. Fig. 6.2 and Table 6.10 together present the canplete 

picture of the relevant institutions and the mney flows between them. 

Prefectural and municipal governments with designated areas make the actual 

payment of disability benefits to victims and medical institutions treating 

victims. 

ment for the administrative expenses incurred in connection with making such 

disbursements. This subsidy covers 50% of the total cost of the administrative 

expenses (Fig. 6.2, line D); the respective prefectural or municipal government 

covers the raining 50%. 

These local governments receive a subsidy from the national govern- 

The Pollution-Related Health DaMge Canpensation Association is a quasi- 

The governmental organization established to collect funds from pollutors. 

association subcontracts the actual collection activity to local chambers of 

ccmnerce, which charge a fee for their services. 

tion's other administrative expenses are paid by contributions fran the nation- 

al government and pollutors (Table 6.10, line 4). The association drafts its 

principal officers from industry, and industry (particularly Keidanren) manages 

its daily affairs under the guidance of the Environment Agency and the Ministry 

This fee and the associa- 
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TABLE 6.10 

Source of f inances under the pol lu t ion- re la ted  h e a l t h  damage ccmpensation l a w  

C l a s s  I Areas C l a s s  I1 Areas 
Non-specif i c  Respiratory S p e c i f i c  Diseases 

Diseases 

Expenditures f o r  Pollution-Load Levy 80% Speci f ied  Levy 100% 
---__________-__----___________ Ccmpensat ion  

Benefi ts  Automobile Tonnage Tax 20% 

Prefec tura l  or P r e f e c t u r a l  or 
Municipal G o v e m n t  25% Municipal G o v e r m n t  25% 

Expenditures f o r  National G w e r m n t  50% 
Disbursement Prefectural or Municipal Government 50% 

P a r t i a l  National Subsidy 

Pollution-Load Levy and Spec i f ied  Levy 
Expenditures for ____________________-------------------------------------- 
Collect ion 

Source: Articles 47, 48, 49, 50 and 51  of t h e  Pollution-Related Health Damage 
Conpensation Law, 
Automobile Tonnage Tax is based on Article 19-2 of the Pol lut ion-  
Related Health Damage Canpensation Law. 

of  In te rna t iona l  Trade and Industry. 
The scheme, then,  makes d i f f e r e n t  i n s t i t u t i o n s  responsible  f o r  t h e  funct ions 

of  c o l l e c t i o n  (the assoc ia t ion)  and disbursement (local g o v e m n t s ) .  The 
architects o f  t h e  Ccmpensation Law f e l t  that i f  one e n t i t y  carried out  both 
funct ions,  a par ty  d i s s a t i s f i e d  with an aspect of  disbursement (eg. the m u n t  
of  b e n e f i t s )  might focus an a t t a c k  on t h e  c o l l e c t i o n  apparatus ,  thereby under- 

64 
mining t h e  e n t i t y ' s  operat ions.  

I n  f a c t  t h e  s c h m e  has been a success: mre than 99% of assessed levies have 
been collected. 

Money flaws f o r  Class  I ( a i r  pol lu t ion  diseases) and Class I1 (water pol lu-  
t i o n  d iseases)  are kept d i s t i n c t .  
cur ren t ly ,  t h e r e  are only four--Chisso Corporation ( K m t o  Minmta d i s e a s e ) ,  
Showa knko (Ni iga ta  Minmta d i s e a s e ) ,  Mitsui  Mining Canpany ( T o y m  i t a i - i t a i  
d i s e a s e ) ,  and Sunitano Kinzoku (Shimme and Miyazaki chronic  a r s e n i c  
poisoning) .  
payments made to  t h e  victims of  its pol lu t ion  (Table  6.10, l i n e  1). 

Class I1 p o l l u t o r s  are r e a d i l y  ident i f ied :  

Each of these p l l u t o r s  pays 100% of t h e  cost of the b e n e f i t  
The 
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Environment Agency no t i f i e s  each pollutor of the amunt  of the special levy, 
and the pollutors pay the v i c t i m  d i rec t ly .  In  addition, C l a s s  I1 pol lu tors  
pay 50% of the  cost of the C l a s s  I1 health and welfare prograns (Table 6.10, 
l i n e  2 ) .  The national g o v e m n t  and loca l  g o v e m n t  each pay 25% ( C h a r t  6.2, 
l i n e  C; Table 6.10, l i n e  3 ) .  

Class I payments are more canplex. Stationary sources of a i r  pollution 
( f ac to r i e s )  pay 80% and mobile sources (vehicles) pay 20% of the t o t a l  cost of 
the Class I benefit  program (Table 6.10, l i n e s  1 and 2 ) .  

mended the Canpensation Law on 31 May 1974 t o  add the  vehicle tonnage tax. 
Research indicated that about 20% of t o t a l  su l fu r  oxides and nitrogen oxides 
emissions throughout Japan derived f ran  a u t m b i l e s  (see Table 6.11). 
vehicle tonnage tax is not levied by the association, but by the national 
government through the general budget. The government pays the association an 
m u n t  equivalent to 20% of the budget for Class I benef i t s  (Fig. 6.2, l i n e  A; 
Table 6.10, line 2) and 10% of the Class I health and welfare p r c q r m  (Fig. 
6.2, l i n e  A; Table 6.10, line 3). This amunt represents only a small f rac t ion  
of the t o t a l  tonnage tax collected by the  g o v e m n t .  

The government 

The 

Stationary pollution-emitting facilities pay the r m i n i n g  80% of the budget 
fo r  Class I benefits  (Table 6.10, l i n e  1) and 40% of the C l a s s  I health and 

welfare programs (Table 6.10, l i n e  2 ) .  

tion-load levy. 
pollution-load levy is the adjusted uni t  levy (levy per cubic meter of su l fu r  

This is done in the form of a pollu- 
The formula f o r  calculating the amunt  of each f a c i l i t y ' s  

TABLE 6.11 
Percentage of pollution emissions f r an  s ta t ionary  and mobile sources 

Total 
N3X Source Classification 

Stationary Sources: 
Mining, Manufacturing, 

and Others 
Electric Power, Works, 92.4% 64.3% 78.4% 

Source: E n v k o m n t  Agency, Department of E n v i r o m n t a l  Health, 1974 

Note: T h e  r a t i o  of emissions f r an  s ta t ionary  source t o  mobile sources is 
8:2. 
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dioxide emit ted)  times the  v o l e  of s u l f u r  dioxide emitted by the  f a c i l i t y .  
Thus, a f a c i l i t y  can decrease its pollution-load levy by reducing its s u l f u r  
dioxide mis s ions .  
be a regulatory s t a t u t e ;  o ther  l a w s  regula te  the  vollnne of pol lu t ion  which 
f a c i l i t i e s  may emit. 

Each f i s c a l  year, the Environment Agency ca lcu la tes  the m u n t  of the  un i t  

Despite t h i s  e f f e c t ,  the  Canpensation Law is not meant to 

levy such that the  total proceeds w i l l  cover the  l evy ' s  share (80% and 40%, 
respect ively)  of Class I benef i t s  and hea l th  and welfare program. This is 
provisionally done by dividing the  required budget by nationwide emissions. 
However, two other  f ac to r s  are then taken i n t o  account: the 9 : l  d i f f e r e n t i a l  
f o r  designated and non-designated a reas ,  and the a d j u s m n t  to balance revenues 
and d i s b u r s m n t s .  

F i r s t ,  sane background on the 9 : l  d i f f e ren t i a l .  The Carpensation Law re- 
quires a l l  s ta t ionary  pol lu tors ,  whether in designated areas or elsewhere, to 
pay the  pollution-load levy. Small 

pollutors  are defined as facilities emit t ing less than 5000 cubic meters of 
su l fu r  dioxide per hour i n  designated areas and less than 10,000 cubic meters 

The only exception is for anall  pol lutors .  

TABLE 6.12 
C q a r i s o n  of class I uni t  levy i n  e f f e c t  i n  FYs 1975, 1977, and 1985 

3 Unit Levy = Yen/SOx h 

FY 1975 FY 1977 FY 1985 FY 
I 

Area Unit Levy Block C l a s s  Unit Levy C l a s s  Unit Levy 

Osaka A 536.63 Yen A 3,318.94 Yen 

Tokyo B 2,008.83 Yen 

Nagoya C 1,834.85 Yen 

Designated Yokkaichi F 1,310.11 Yen 

Area Kobe 

B 383,31 Yen 

77.31 Yen 

D 1,746.81 Yen 
Chiba 

Fu j i  E 1,397.45 Yen 
C 344.98 Yen 

FukuOka 

Okayima 
D 306.65 Yen G 1,222.71 Yen 

Non- 
Designated 8.59 Yen 
Area 

42.59 Yen 194.09 Yen 

Source: Guides f o r  Pollution-Related Health Damage Canpensation, 1985 



279 

per hour in non-designated areas. 

costs of collection exceed the proceeds. In any event, large pollutors account 

for mre than 90% of sulfur dioxide emitted nationwide so there is a measure of 
fairness in this. 

the concept of collective responsibility drafted in the Yokkaichi decision. 

There were only six defendants in the Yokkaichi case, and the court relied on 
the joint tort statute to assign liability to all of then, even though the 

emissions of sane of the defendants alone might not have been sufficient to 

cause the plaintiffs' injuries. 

discussion, however, assigns collective responsibility to thousands of pollu-  
tors. 

Small pollutors are excluded because the 

By taxing all large pollutors, the Canpensation Law extends 

The provision of the Canpensation Law under 

65 

66 
There were about 7,400 Class I pollutors in Japan in the mid-1970s. 

To appease those who opposed taxing industries in non-designated areas, a 

settlement was made whereby the unit levy for a facility within a designated 

area would be nine times the unit levy for a facility in a non-designated area. 

The 9:l ratio is an approximation of the respective concentrations of sulfur 

dioxide between designated and non-designated areas. The theory is that two 

facilities--one in a designated area and one in a non-designated area--each 

emitting the same volune of sulfur dioxide, nevertheless are culpable to dif- 

ferent degrees. 

concentration (annual average ppn of sulfur dioxide) of pollution causes mre 

damge than to release the sane volune of pollutants in an area of low pollu- 

To release pollutants in an area where there is already a high 

TABLE 6.13 

The pollution-load levy in effect for class I areas in FY 1985 

Area Block Grade Factor Levy Per Unit 

Osaka A 1.90 3,318.94 Yen/Nn 

B 1.15 2,008.83 Yen/Nn 

Nagoya C 1.05 1,834.15 Yen/Nn 

Designated Yokkaichi F 0.75 1,310.11 Yen/Nn 

Kobe D 1.00 1,746.81 Yen/Nn 

Area Chiba D 1.00 same above 

3 

3 

3 

3 

3 

Tokyo 

3 

3 
Fuji E 0.80 1,397.45 Yen/Nn 

FUkUOka G 0.70 1,222.77 Yen/Nn 

Okaym G 0.70 same abve 

3 Non-Designated Area 194.09 Yen/Nn 

Source: Guides for Pollution-Related Health Damage Canpensation, 1985 
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tion concentration. 

In any event, the 9 : l  differential was introduced in Fiscal Year 1974. 

Adjusted for the 9 : l  differential, the unit levy was Y15.84 per cubic meter in 

designated areas and Y1.76 per cubic meter in non-designated areas. 
rates were subsequently raised. FY 1975: Y77.31/m (designated), Y8.59/m 
(non-designated); FY 1976: 3209.97/m (designated), Y23.33/m (non-designated). 

In each case, the unit levy for designated areas is exactly nine times the unit 

levy for non-designated areas. 

These 
3 3 

3 3 

A further adjustment to the unit levy is made to balance revenues and 

disbursemnts within each designated area. After 1973, revenues and disburse- 
ments for each designated area were unbalanced. 

Kawasaki, the ratio of revenues to disbursements in 1977 was 0.5:1, whereas in 

Kobe, the ratio was 2.4:l. 

For exanple, in the City of 

67 

To balance the budget in each designated area, the government transferred 

excess funds frm one area to another where funds were deficient. 

industry charged that this practice was inefficient, irrational, and unfair. 

Why, it was asked, 

health and welfare program in Kawasaki? 

1977 the govemnt introduced a system of gradation in the unit levy. 

factor was assigned to each designated area ranging fran 0.70 to 1.90, and the 
basic unit levy was multiplied by the area's factor to obtain the adjusted unit 

levy for that area. 

Year 1975 with the graduated levies in effect in Fiscal Years 1977 and 1985. 
Table 6.13 lists the factor and resultant pollution-load levy in effect for 
selected designated areas in Fiscal Year 1985. 

6.12, in Fiscal Year 1985, the Class A unit levy is 2.7 times the Class G unit 
levy. In Fiscal Year 1985, the unit levy in a Class A designated area is 17.1 

times the unit levy in a non-designated area. 

contributions of the pollution-load levy for designated and non-designated 

areas in Fiscal Year 1984. 

In time, 

should factories in Kobe pay for ccmpensation payments and 

To reduce interregional transfers, in 

A 

Table 6.12 ccmpares the uniform levy in effect in Fiscal 

As can be calculated fran Table 

Table 6.14 lists the relative 

The 1736 facilities in designated areas paid 35.9% 

TABLE 6.14 
The pollution-load levy in designated and non-designated areas in FY 1984 

Designation Status Number of Amount of 
Notification Levy (Yen) 

% 

~ 

Designated Areas 1,736 25,156,123 x lo3 35.9 

Total 8,582 70,059,303 x lo3 100.0 

Non-Designated Areas 6,846 44,903,180 x lo3 64.1 

Source :  Guides for Pollution-Related Health Damage Canpensation, 1985 
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of total revenues: the 6846 facilities in non-designated areas paid 64.1% of 

total revenues. 

(viii) Grievances. The Canpensation Law established an administrative board 

to hear grievances relating to certification, benefits, or other matters. The 
Pollution-Related Health Damage Canpensation Grievance Board consists of six 

members appointed by the prime minister with the consent of the Diet. 

mmbers should be persons of integrity with experience in law, medicine, or 
other fields related to canpensation for health injury. 

must be unanimous to overturn a previous ruling. 
available only after the board has issued its final decision. 

pollutor may file an action in court, he must seek a review of the matter fran 

the Environment Agency and the Ministry of International Trade and Industry. 

The 

The board's decision 

A judicial review is 

Before a 

A different grievance procedure was in effect for canplaints under the 1969 

Special Relief Law for Pollution-Related Health Hazards. That procedure, set 

forth in the Administrative Grievance Review Law of 1962, does not apply to 

grievances under the Canpensation Law. Under the 1962 law, the Environment 

Agency is the body which reviews a decision of a prefectural governor chal- 

lenged by a canplainant. A nmker of grievances under the 1962 law are still 

pending. One case, filed by Minamta disease victim, concerns the review of 

certification decisions. 

6.6 PERFOIWiNZE AND PROBLEMS 

6.6.1 Trends in class I areas 

Table 6.15 presents the trends in the n m k r  of Class I designated areas and 

certified patients fran 1974 to 1984. 

areas in September 1974 because, when the Canpensation Law went into effect on 

1 September 1974, the twelve areas designated under the 1969 Special Relief Law 

for Pollution-Related Health Hazards were transferred to the Canpensation Law. 

Table 6.15 shows that the g w e m n t  has designated new areas four times, in 
November 1974, Decenber 1975, January 1977, and June 1978. In March 1984, 

there were 49 designated areas in 4 1  cities, towns, or wards in 10 prefectures, 

with a total of 89,053 certified patients. On 31  December 1984, the nunber of 

certified patients was 91,665. 

The Table begins with 12 designated 

Table 6.15 shows that the nunber of active certified patients increased each 

fiscal year (measured at the end of March) due mstly to the addition of new 

designated areas. 

patients to peak after the Canpensation Law went into effect in 1974. 

three-year lag can be attributed to the time it takes for patients, physicians, 

and others to becane infoxmed about the availability of canpensation. 

end of March 1981, after a three-year period fran the designation of three new 

areas in June 1978, the rate of annual increase of certified patients dropped 

It took about three years for the nunber of certified 

The 

At the 
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TABLE 6.15 
Trends in class I designated areas and certif ied pa t i en t s  

Designated Areas Certified Patients 

I n  n m k r  of I n  nmker  of Designated 
Y e a r  Prefectures Cities, Towns, Areas Running Annual % 
Month Wards Total Increase 

New Running New Running New Running 
Total Total Total 

1974 Sept. 7 
1974 Nov. 2 9 
1975 Mar. 9 
1975 Dec. 1 10 
1976 Mar. 10 
1977 Jan. 10 
1977 Mar. 10 
1978 Mar. 10 
1978 Jun. 10 
1979 Mar. 10 
1980 Mar. 10 
1981 Mar. 10 
1982 Mar. 10 
1983 Mar. 10 
1984 Mar. 10 

12 
11 23 

23 
1 4  37 

37 
3 39 

39 
39 

2 41 
41 
41 
41 
41 
4 1  
41 

12 
1 4  26 

26 
16 42 

42 
4 46 

46 
46 

3 49 
49 
49 
49 
49 
49 
49 

14,355 

19,281 

34,184 

53,414 
63,654 

72, I89 
77,493 
79,963 
83,211 
86,575 
89,053 

77.3% 

56.3% 
19.2% 

14.4% 
6.5% 
3.2% 
4.1% 
4.0% 
2.9% 

Source: Guides for Pollution-Related Health Damage Ccmpensation; 1985 

to  3.2%. Frm March 1983 t o  March 1984, the ra te  of annual increase in the 
nlmber of certif ied patients dropped to  2.9%. 

on Class 1 areas. 

Table 6.16 presents basic data 

TABLE 6.16 

Basic data on class I areas 

Item of Classification Figures 

Jurisdiction 40 L o c a l  Governments 

Population 12,697 x lo3 
Designat ion Area 1,283 Ian2 

Application 123,002 
Certification Certification 113,284 

Rate ( % )  92.1% 

Cured 
Died 
Active 

Total Nmber of 
Patient 

21,681 
8,431 

83,211 

Source: Department of Envkornnental Health, Environment Agency; 
( A t  the end of FY1981) 1982 
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TABLE 6.17 

Trends in sulfur dioxide concentration AT five typical monitoring stations 

(unit: ppb) 

Tokyo masaki Yokohama Yokkaichi Osaka 
Chiyoda Taishi Ts- Isozu NASN 

1967 66 100 60 8 1  9 1  
1968 63 70 50 52 76 
1969 54 60 50 5 1  60 
1970 43 52 58 39 56 
1971 35 49 45 47 51 
1972 23 48 38 20 39 
1973 29 40 32 2 1  26 
1974 25 30 25 2 1  35 
1975 27 27 30 10 26 
1976 26 24 27 12 26 
1977 2 1  16 22 13 24 
1978 19 19 2 1  13 15 
1979 18 16 15 11 14 
1980 19 16 13 8 11 
1981 16 14 12 10 14 
1982 16 12 12 10 13 
1983 13 12 13 8 12 
1984 12 12 13 10 12 

Source: Carpiled fran annual report of air monitoring results at general 
(areal) air monitoring station; Ministry of Health & Welfare 
(1967-1969). Environment Agency (1970-1984) 

Table 6.17 shows the trends in air pollution levels measured by the average 

concentration of sulfur dioxide at five typical monitoring stations in Japan. 

It can be seen that pollution levels have decreased markedly in recent years. 

This has been due to a rigorous enforcement progran and desulfurization. The 

govemnt enacted the 1969 Special Relief Law for Pollution-Related Health 
Hazards shortly after the worst period of air pollution, but it enacted the 

TABLE 6.18 

Trends in sulfur oxide emission 

1976 = 100 

FY '76 '77 '78 '79 '80 ' 8 1  '82 Area 

Designated 100 74.5 56.6 39.0 35.6 31.6 26.4 
Non-Designated 100 85.9 75.1 67.0 63.6 58.5 52.8 

Total 100 84.4 72.5 63.2 59.8 54.8 48.8 
___ 

Source: Department of Environmental Health, Environment Agency, 1982 
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TABLE 6.19 

Classification of pollution-load levy by amount in FY 1984 

Classification by Kumber of Amount of Levy 8 of Total 
Amount of Levy Notifications (Running Total) Yen Amount 

(Running Total) 

Y100 million and over 

~~ 

150 45,099 x lo6 Yen 64.4% 

88.9% Y 10 million to .:%lo0 million 542 17,157 x 10 Yen 

98.0% Y 1 million to CY 10 million 1,941 6,317 x 10 Yen 

Y O  to (Y 1 million 5,781 1,430 x 10 Yen 100.0% 

6 

6 

6 

Source: Guides for pollution-Related Health Damage Compensation, 1985 

Canpensation Law at a time of considerable impromnt in the level of air 

pollution. 

designated and non-designated areas. 

much more in designated areas. 

after Fiscal Year 1979 apparently acted as an incentive to reduce emissions 
because the air-pollution-control administration had already regulated 

missions in Fiscal Year 1979. 
tion-load levy m n g  the range of small and large pollutors in Fiscal Year 

1984. 

load levy, 150 facilities fell in  the V l O O  million or more category, and 
together the facilities in this category paid 64.4% of total revenues. Table 

6.19 cwlatively includes this category in the next category (V10 million to 

Table 6.18 shows trends i n  the v o l m  of sulfur oxides emissions by 

Emissions decreased in both areas, but 

The large increase in the pollution-load levy 

Table 6.19 shows the distribution of the pollu- 

Of the 5781 facilities which received notifications for the pollution- 

TABLE 6.20 

Trends in the age structure of class I certified patients 

Year 0 - 14 0 - 5  15 - 59 More Than 
Years Old Years Old Years Old 60 Years Old 

31 March 1975 47.4% (20.1%) 27.6% 24.7% 
31 March 1976 47.4% ( 17.2%) 28.2% 24.4% 
31 March 1977 45.6% (14.9%) 29.6% 24.8% 
31 March 1978 44.6% ( 13.1%) 30.1% 25.3% 
31 March 1979 43.0% (11.7%) 31.1% 25.9% 
31 March 1980 41.7% ( 9.9%) 31.8% 26.5% 
31 March 1981 40.5% ( 8.5%) 32.4% 27.1% 
31 March 1982 39.8% ( 7.3%) 32.8% 27.4% 
31 March 1983 38.8% ( 6.5%) 33.7% 27.5% 
31 March 1984 37.6% ( 6.0%) 34.6% 27.9% 

Source: Guides for Pollution-Related Health Damage Canpensation, 1985 
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TABLE 6.21 

Trends i n  the disease structure of class I p a t i e n t s  

Year Chronic Bronchial Asthatic Pulmanary 
Bronchitis Ast- Bronchitis mhysema 

31 March 1975 
31 March 1976 
31 March 1977 
31 March 1978 
31 March 1979 
31 March 1980 
31 March 1981 
31 March 1982 
31 March 1983 
31 March 1984 

24.3% 
22.1% 
21.2% 
20.5% 
20.2% 
19.9% 
19.5% 
19.1% 
18.5% 
18.1% 

43.4% 
51.6% 
60.2% 
62.0% 
64.2% 
65.1% 
68.8% 
70.9% 
73.2% 
75.0% 

29 .O% 
22.5% 
14.7% 
13.6% 
11.9% 
11.4% 
8.0% 
6.5% 
4.9% 
3.5% 

3.3% 
3.8% 
4.0% 
3.9% 
3.7% 
3.6% 
3.7% 
3.5% 
3.4% 
3.4% 

Source: Guides for Pollution-Related Health Damage Canpensation, 1985 

less than VlOO million). 
canprise 11.97% of the total  5781 faci l i t ies ,  together paid 88.9% of total  
revenues. I n  Fiscal Year 1981, pollutors i n  the electric pcwer, iron and 
steel ,  and chemical industries paid about 60% of the to ta l  pollution levy. 

Table 6.20 represents the  trends in the age structure of Class I certif ied 
The n m k r  of young patients (0-5 years old) has 

The 542 fac i l i t i es  i n  the top two categories, which 

patients frm 1975 t o  1984. 
decreased w h i l e  the n&r of older patients has increased. Table 6.21 sets 
forth the trends i n  the disease structure of Class I certif ied patients frun 
1975 to  1984. The incidence of chronic bronchitis has decreased slightly while 
bronchial asthna has increased. The incidence of asthnatic bronchitis 

TABLE 6.22 

Trends i n  tk disability grade structure of class I certif ied patients 

Year Special 
Grade 

F i r s t  
Grade 

31 March 1975 
31 March 1976 
31 March 1977 
31 March 1978 
31 March 1979 
31 March 1980 
31 March 1981 
31 March 1982 
31 March 1983 
31 March 1984 

0.5% 
0.4% 
0.3% 
0.2% 
0.1% 
0.1% 
0.1% 
0.1% 
0.0% 
0.0% 

4.8% 
4.2% 
3.4% 
2.9% 
2.3% 
1.8% 
1.4% 
1.2% 
1.1% 
0.9% 

Second 
Grade 

28.1% 
28.8% 
26.9% 
24.7% 
22.2% 
19.5% 
17.9% 
16.9% 
15.4% 
14.6% 

~~ 

Third 
Grade 

Others 

44.3% 
45.9% 
47.9% 
48.9% 
50.2% 
51.2% 
52.0% 
51.9% 
52.3% 
52.4% 

22.4% 
20.7% 
21.5% 
23.4% 
25.2% 
27.4% 
28.6% 
30.0% 
31.2% 
32.0% 

Note: Special Grade (100%). F i r s t  Grade ( l o o % ) ,  Second Grade (50%), 
Third Grade (30%), Others (No significant disabil i ty) 

Source: Guides for Pollution-Related Health Danxige Compensation, 1985 
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decreased after March 1980 when medical experts introduced new criteria for 

certification. The incidence of pulronary emphysema has remained constant. 

Table 6.22 presents the trends in the disability grade structure of Class I 

certified patients. 

while the n b r  of patients in the first and second grades has decreased. The 

nunber of patients deemed ineligible for the disability allowance due to a lack 

of disability has increased. Hawever, these patients remain eligible for 

medical care benefits and the medical treatment allowance under another 

classification. In general, disease severity has declined and patients are 

improving. 

The nunber of patients in the t h i d  grade has increased 

Table 6.23 presents a ccmparison of expenditures under the Canpensation Law 

TABLE 6.23 

Comparison of expenditures under the ccmpensation law between FYs 1975 and 1985 

6 unit: 10 Yen & % 

Budget Item 1975 FY 1985 FY Increase 

I: Canpensation Benefits 
1)Medical Care Allowance 
2)Disability Allowance 
3 )Survivors Allowance 
4)Lurp-Sum Swivors Allowance 
5)Canpensation Allowance for Child 

6 )Medical Treatment Allowance 
7 )Funeral Allowance 

Victim 

1I:Pollution-Related Health & 
Welfare Programs 

18,312 
6,653 
7,126 

90 
871 

1,769 

1,646 
151 

372 

95,612 
43,607 
30,499 
3,246 
3,170 
3,474 

11,121 
495 

235 

522.13% 
655.45% 
428.00% 
3606.67% 
361.46% 
196.38% 

675.64% 
327.81% 

63.17% 

IU:Subtotal, Include Reserve 19,618 98,715 503.19% 

1V:ministrative Costs of Collection 435 482 110.80% 

Grand Total 20,053 99,197 494.67% 

6 Source of I n c m  unit: 10 Yen & % 

I: Pollution-Load Levy 
1)80% of m 
2)IV 

16,129 79,454 492.62% 
15,694 78,972 503.20% 

435 482 110.80% 
~~~ ~ 

1I:Grant to the Association for 
for Pollution-Related 3,942 19,743 500.84% 
Compensation (20% if III) 

Total 20,053 99,197 494.67% 

Source: Ccmplied fran Reprt by Department of Enviromntal Health, 
Enviromnt Agency 1982 & 1985 
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between Fiscal Years 1975 and 1985. All items have increased i n  absolute t e rn  
due t o  the increase i n  the nunber of ce r t i f i ed  patients.  However, the  r e l a t ive  
share of each budget item to the t o t a l  budget has also changed due to  the 
s t ruc tura l  changes in the age, disease, and d i sab i l i t y  grades of ce r t i f i ed  
patients. 

6.6.2 Trends i n  Class I1 areas 
Table 6.24 presents the s t a t e  of Class I1 areas. In  Fiscal Y e a r  1984, there 

This does not include the were 2067 ce r t i f i ed  patients i n  f ive  Class I1 areas. 
567 deaths in Kmamto, the 82 deaths in Kagoshima, and the  200 deaths i n  
Niigata; it does include the 86 deaths f r an  i t a i - i t a i  disease and the 48 deaths 
fran chronic arsenic poisoning. 
under the jurisdiction of six prefectures and one c i ty .  
designated a new C l a s s  I1 area since July 1974. 

The f ive  Class I1 areas i n  Table 6.24 f a l l  
The government has not 

Under the present s t a t e  of inplanentation of the Canpensation Law, Class I1 

pollutors pay canpensation benefits  d i r ec t ly  to victims. 
Corporation ( K m t o  and Kagoshima M i n m t a  disease),  Shawa Denko (Niigata 
M i n m t a  d isease) ,  Mitsui Mining Ccmpany (Toyama i tai-i tai  d isease) ,  and 
Sunitam Kinzoku (Shimane and Miyazaki chronic arsenic poisoning). Payments are 
made d i rec t ly  because the M i n m t a  disease victims' organizations objected to 
receiving payments v ia  the Pollution-Related Health Damage Canpensation 
Association and loca l  governments. Instead, they demanded tha t  C h i s s o  make a 
lunp-sun payment of between V16 million and V18 million to each victim a t  the 
time of cer t i f ica t ion  by the Pollution-Related Health Danage Canpensation 

These are Chisso 

TABLE 6.24 
Status of class I1 areas 

Designated Designated Jurisdiction Date N m h r  of 
Disease Area Certif ied 

Patients 

Minamata Disease Agano River Niigata Prefecture 

I taii tai  Disease Jintsu River Toyama Prefecture 

Minamata Disease Minamata Bay K m t o  Prefecture 

Chronic Arsenic Sasagatani Shimane Prefecture 
Poisoning Area 

Basin Niigata City 

Basin 

Area Kagoshima Prefecture 

Tohoku Area Miyazaki Prefecture 

1969 279 
December 260 
1969 32 
December 
1969 1,086 
December 299 
1974 9 
July 
1973 102 
February 

Total 5 7 2,067 

Source: Annual Report of Environmental Quality, FY1984 
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Certification Board. 

difficult to acquire. 

Thus, statistics on the mount of payments mde are 

In addition to the lmp-sun canpensation payments, Class I1 pollutors make 

other direct payments to victims based on judicial awards and extrajudicial 

mediated settlements. In March 1973, just after the court issued its judgnent 

on the Kurwloto Minmta disease case, T. Kawmto, the leader of the victim's 

Self-Negotiation Group, and the president of Chisso had a heated a r w n t ,  

which finally resulted in a mediated settlement. 

general of the Environment Agency gave his support to the settlement. 

In July 1974, the director 

Since then, there has been a sharp increase in the n m k r  of applications 

for certification of Minamata disease. However, applicants became dissatisfied 

and annoyed with the national and local goverrments because of the lack of 

medical personnel available to examine them. 

limited capacity of Kunamoto prefecture's Pollution-Related Health Damage 

Certification Board. In 1974, the Environment Agency recruited medical experts 

from universities and hospitals to accelerate the medical exhation of 

waiting patients at Minamata. However, victim' groups objected to the program 
due to difficulties in the doctor-patient relationships, and it collapsed. 

The situation has improved sanewhat since 1977, but capacity remains far below 

demand. By August 1985, 10,752 people had applied for certification. Of 

these, the board had certified 1670 cases (15.58), denied certification for 

4030 cases (37.5%), and had postponed decisions on 5052 cases citing difficulty 

of judgnent. 

political, and administrative issue in K m t o  prefecture. 

contented applicants have filed administrative grievances to challenge denials 

of certification or inaction due to delay of the certification procedure, and 

there have been ten civil actions with similar challenges against Kunamoto 

prefecture and the national govemnt. In one case, a high court upheld part 

of a patient's claim in connection with a certification decision, and the case 

is on appeal in the Supreme Court. In addition to taking legal action, 

Minmta disease victims have engaged in a number of widely publicized 

instances of civil disobedience. 

Also, victims ccmplain of the 

Delays in certification procedures became a serious social, 

A n W r  of dis- 

The judicial and extrajudicial payments which Chisso has M e  over the 

years, including expenditures for dredging toxic bottan sediment in Minamata 

Bay, have put a strain on its financial resources. By March 1984, Chisso had 

paid V71.6 billion to canpensate Minmta disease victims and V7.4 billion for 

dredging operations. 

assets for mre than three consecutive years, and it has failed to pay 

dividends to stockholders for mre than five consecutive years. 

The ccmpany's accunulated deficits have exceeded total 

68 

In 1979, the government responded to Chisso's near bankruptcy by providing a 

loan guaranteed in part by the national government. In addition, it estab- 
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lished the Temporary Minsnata Disease Certification Council to expedite the 

victims' ccmpensation. Hcwever, only 98 people applied, and, of these, the 

Council certified 26 people and denied certification for 71 people. 

Victims of chronic arsenic poisoning have also filed court actions. For 

victims in the Sasagatani area of Shimme prefecture, arranging for the fi- 

nancing of canpensation payments proved difficult because of the liquidation of 

the mining enterprise which caused the injury. 

With respect to victims of chronic arsenic poisoning, the Pollution-Related 

Health Damage Canpensation Law has certified patients in the Sasagatani area of 

Shimane prefecture and the Tomku area of Miyazaki prefecture. 
owners of the mine works at Sasagatani had liquidated the canpany prior to the 

enacbnent of the Canpensation Law, Nihon Kogyo, another mining ccmpany, paid a 

special levy covering 10% of canpensation benefits. 

on the contribution to arsenic pollution by Nihon Kogyo. 
Health Damage Ccmpensation Association has paid the remaining 90% of the can- 

pensation benefits to the nine certified patients fran the area. This prcgrm 

has been managed outside the usual procedures of the Ccmpensation Law. 

Because the 

This calculation was based 

The Pollution-Related 

In Toroku, the prefectural governor negotiated a settlement between certi- 

However, the patients were dissatis- fied patients and the S d t m  Mine Co. 

fied with the settlement. 

Related Health Damage Ccmpensation Association has collected a special levy in 

both cases only for the cost of the pollution-related health and welfare 

programs provided by the local govemnts. 

The case is in the High Court. The Pollution- 

6.6.3 Leap of faith: science vs. administrative exped iency 

A major thene in the debate surrounding the enactment of the Canpensation 

Law was the conflict between the dire need to assist the victims of pollution 

and the need for scientific certainty in determining who would pay for the 
assistance. 

with the Class I aspect of the Ccmpensation Law. 

This theme can be traced through five issues raised in connection 

(i) Causation. Each of the four Class I diseases--chronic bronchitis, 

bronchial asthna, asthnatic bronchitis, and pulmonary mphysema--have multiple 

etiological factors, air pollution being just one of than. Yet, to have each 

patient seeking canpensation to have to prove that his disease was caused by 

air pollution would place too great a burden on the victim. 

plaintiffs in the Yokkaichi case thirteen years to prove their case in court 

successfully. Under the Canpensation Law, victim are relieved of the butden of 

proving disease causation. 

Rather, the administrative practice under the Canpensation Law has refined the 

basic approach to causation developed in the pollution trials into a general 

methodology for disease, area, term of exposure, and victim designation. 

It took the 

This is not to suggest that the issue is ignored. 

69 
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(ii) Area designation. Perhaps more than any other issue, area designation 

suggests the canpranise hewn scientific uncertainty and administrative e x p -  

diency. 

prevalence of designated pulmonary diseases as measured by the British Medical 

Research Council (BMRC) health effects survey. Scientists also conducted a 

morbidity study based on national health insurance records and a pulmonary 

function test, but these did not provide consistent data. 

criteria for area designation, the govemnt had the benefit of a n W r  of 

studies done prior to 1972, but the information was very incanplete. 

drew on its administrative experience with area designation in connection with 

the 1969 Special Relief Law for Pollution-Related Health Hazards. However, the 

Special Relief Law did not provide any guidelines for district designation. 

Even with elevated pollution levels and a high prevalence of disease, it 

The criteria adopted were elevated sulfur oxides levels and a high 

In formulating the 

It also 

cannot be said with scientific certainty that the area's pollution caused the 

disease. 

disease, or that it was a factor in the developnent of the disease. 

problem is the arbitrary border of a designated area. Air flows freely over 

the border, yet a person suffering fran an air-pollution disease living j u s t  
outside a designated area is ineligible for canpensation. 

The best that can be said is that the pollution contributed to the 

A related 

(iii) Prevalence/incidence. The BMRC measures the prevalence of Pulmonary 

diseases in an area at a given time, but it does not measure the incidence of 

new cases of the diseases during a given period of time. 

correlation between pollution and incidence would have given more scientific 

certainty to the process of area designation than merely pollution/prevalence 

data. 

droppxl fran the criteria used for area designation. 

Data providing a 

But incidence studies are expensive and time-consuning, and they were 

( iv) Generalizing fran Osaka and Yokkaichi. The Mie Medical School, the 

Osaka Adult Disease Center, prefectural health departments, and the Ministry of 

Health and Welfare conducted extensive studies on air-pollution levels and 

health effects in the cities of Osaka and Yokkaichi during the past decade. The 

studies w e r e  valuable because they included epidemiological and clinical data. 
A nunber of other epidemiological studies were available for Tokyo and 

Kanagawa, but they were not continuous and systematic. Also, the air- 

monitoring data was limited to sulfur dioxide concentration with only weak data 

on particulates. 

With the only good data fran Osaka and Yokkaichi, the govenvnent used these 

cities to formulate criteria for area designation applicable to the whole of 

Japan. This was a case of administrative expediency. Even between Osaka and 

Yokkaichi, the nature, canpsition, and pattern of the air pollution and the 

area's geographical features were canpletely different. Also, there were 

differences in the socioeconcmic backgrounds of the exposed population. Yet, 
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it would have been very diff icul t  to  gather data and conduct studies in a l l  
polluted areas as was done in Osaka and Yokkaichi because a good study takes 
t e n  years. Also, retrospective studies were unfeasible. 

(v)  Transference fran the 1969 Law to  the 1973 Law. The twelve areas 
designated under the 1969 Special Relief Law were transferred to  the 1973 
Ccmpensation Law when the l a t t e r  became effective. But there was a wide varia- 
tion i n  the levels of a i r  pollution and the prevalence of chronic bronchitis in  
each of the twelve areas. 
designated in the mil ieu of social and polit ical  cr is is .  
whether a determination should be made to  see i f  each of the 1969 areas met the 
cr i ter ia  established under the Canpensation Law. However, it was decided 
simply to transfer a l l  the areas. 

Also, a nunber of the areas had been hurriedly 
Sane people queried 

6.6.4 The future of area designation 
In recent years, p l l u t o r s  and victims have begun to  push for conflicting 

proposals regarding the future of area designation. 
declassify areas with improved pollution levels while victims wish t o  add new 
areas, based on new cr i ter ia  for nitrogen dioxide pollution. 

Pollutors wish t o  

In support of the propsal  to  declassify areas, the Keidanren (Federation of 
Econanic Organizations) c i tes  g o v e m n t  studies showing that sulfur dioxide 
levels have declined since 1974 and especially since 1979. 
dioxide levels have declined more rapidly than even the a i r  pollution control 
achhistration had expected. Nevertheless, the nunber of certif ied patients in 
absolute tenns has continued to  increase. The rate  of increase did not slow 
down u n t i l  1979. I n  that year, the Keidanren began a cmrpaign to  declassify 
areas which show a clear improvgnent i n  a i r  quality. 

I n  fact ,  sulfur 

70 

The Keidanren does not object t o  continuing benefits for the group of 
currently certified patients; it objects t o  the certification of a new patient 
who is either born i n  or canes to  a designated area where pollution levels have 
decreased. 
designation cr i ter ia  and the pranulgation of standards for declassification. 

The  Keidanren urges the revision of exposure requirements and 

Victims adnit that sulfur dioxide levels have decreased, but they assert 
that nitrogen dioxide levels increased u n t i l  about 1973 when they leveled off. 
Moreover, nitrogen dioxide levels in roadside areas are much higher than in  
other areas. 
damaging health effects of nitrogen dioxide, victims' g~oups have proposed t ha t  
the g o v e m n t  include nitrogen dioxide in the standards for Class I area 
designation. 
effects of nitrogen dioxide pollution in roadside zones, but the results did 
not produce data sufficient t o  formulate new cr i ter ia  for  area designation. 

I n  view of the r e su l t s  of experiments on animals regarding the 

I n  1977, the Environment Agency conducted a study on the health 

71 

However, in 1973, the Environment Agency developed an anbient a i r  quality 
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standard for nitrogen dioxide, albeit based on scarce scientific information. 

The agency set the standard at 0.02 ppn/24hrs. 

izations criticized this standard and pointed to the less strict U.S. Clean Air 

Act in their defense. 

Pollution Control Measures issued new criteria and guides for air quality based 

on three years of systematic data monitoring. The standards set were 0.02-0.03 

ppn/year and 0.1-0.2 ppn/hr. 

Econanic and industrial organ- 

In 1978, the Central Advisory Council for Envirorunental 

72 

In July 1978, the Environment Agency revised the snbient air-quality stan- 

dard for nitrogen dioxide to 0.04-0.06 ppn/24hr. 

organizations objected that the revised standards were still too strict when 

caTlpared to U.S. standards. 

Econanic and industrial 

Groups backed by the mss media have put political pressure on the Environ- 

ment Agency to expand designation areas based on nitrogen dioxide pollution. 

These include mst of the political parties except for the Liberal Damcratic 

Party, the Bar Association's Cumnittee Against Pollution, and the Enviromnt 

Conference, a group lead by Professors S. Tsuru and K. Miyaroto. The Environ- 

ment Conference has requested the government to expand the nmber of designated 

areas based on nitrogen dioxide llution standards, and to improve the health- 

and welfare-pramtion program. 

In this charged context, the Environment Agency has proceeded cautiously. 

7 Y  

However, in 1983, it requested the Central Advisory Council for Environmental 

Pollution Control Measures to reexanine proposals for new designation criteria 

for Class 1 areas. 

are expert in pollution matters have studied designation criteria based on 

suspended particulates, sulfur dioxide, and nitrogen dioxide. In addition, 

Professors I. Kato and A. Morishima have made a legal analysis of the Pollu- 

tion-Related Health m g e  Compensation Law, and the legal journal Jurist has 

published an article addressing critical issues in connection with the canpen- 

sation system. 

Since this time, medical and public health personnel who 

74 

6.6.5 The availability of judicial relief 

In 1977, the Enviromnt Carmittee of the Organisation for Econanic Co- 

Operation and Developmt published a report on the Canpensation Law in which 

it characterized the administrative system as a way to avoid conflict in court. 

The report said, "In a country where the desire for mutual respect and trust is 

so great, trials are socially disruptive, and it is not surprising that other 

ways have been devised to settle conflicts, or rather to suppress them. Thus, 

in passing the Pollution-Related Health DaMge Ccmpensation Law, the Government 

was not trying to ensure that pollutees would be compensated more quickly, mre 

fully and mre surely than they would have been by the courts; the Government 

was also avoiding open conflicts." 
75 
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The OECD position is in error. Under the Canpensation Law, a person is not 
barred fran seeking judicial review of acbninistrative determhations regarding 

certification, benefits, or other matters once administrative rgnedies are 
exhausted. In fact, fran 1975 to 1983, a n d r  of Class I certified patients 

have filed a total of five actions against private canpanies, quasi-govemnt 

corporations, and the national goverrment. 'Ityo cases involve industrial pollu- 

tion--in Chiba in 1975 and in Okaya~ in 1983. 

and autanobile air pollution in areas adjacent to highways--in Hyogo prefecture 

in 1976, in Niski-Ydogawa, Osaka in 1978, and in Kawasaki in 1982. All five 

cases are still pending. 

determination of their ineligibility for certain canpensation benefits. 

Three cases involve industrial 

The plaintiffs are contesting an administrative 

Clearly, conflict-avoidance in the cobs is not a goal of the Ccmpensation 

Law because this option remains available and viable. 

that the Canpensation Law may have a pacifying influence on the relationship 

between pollutors and victims. For example, the five lawsuits have proceeded 

in a climate of calm and dispassionate debate. The plaintiffs have continued 

to receive benefits under the Canpensation Law, and the defendants have made 

all required payments and great efforts since 1974 to control their emissions. 

This is in contrast to the violent climate in which the pollution trials of the 

early 1970s were conducted. 

It is true, however, 

6.6.6 The m u n t  of benefits 

In the 1970s, victims canplained that the a u n t  of the disability allowance 

This canplaint can be attributed to an inappropiate canparison was too wall. 

with the m u n t  of dmges awarded in the pollution trials. 

the courts did not directly make an award for loss of income because the 

plaintiffs did not ask for it. 

and difficult.) Nevertheless, the courts made an award for loss of income 

under the rubric of mental suffering. 

ccmpared to the wall mnthly disability benefit paid to a certified patient 
under the Canpensation Law. Hawever, in time, patients began to realize that, 

when cmlated, the disability benefits exceed the m u n t  of the Yokkaichi 

award. Also, the disability benefit, which is based on average nationwide 

wages, has increased as wage levels have increased. In addition, the govern- 

ment has stressed the importance of the health and welfare progrm, largely to 

counter another patient canplaint--the lack of canpensation for mental 

suffering. 

local governments have always spent below budget. 

1985 budget for pollution-related health and welfare prograns was 63.17% of the 

Fiscal Year 1975 budget. 

plaints regarding the anount and scope of canpensation. 

In the trials, 

(Proving loss of income was too time-consuning 

The lunp-sun awards were quite large 

Although budgets for health and welfare prograns have increased, 
This is why the Fiscal Year 

In any event, patients have decreased their cm- 
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In the evaluation of a patient's disability grade or cause of death, 

patients, families, physicians, and local Certification Councils have agonized 

over how to account for causes of disability or death unrelated to pollution. 

It is c m n  knowledge that ageing and snoking are correlated with the 

incidence, prevalence, and aggravation of obstructive respiratory diseases. 

The government revised the diagnostic criteria for asthratic bronchitis in May 

1980 in order to exclude other causes of the disease. 

very long in Japan, the Keidanren has requested a review of canpensation 

benefits, such as the survivor's allowance and the disability allowance mstly 

for people over 65 years of age. 

Since life expectancy is 

6.6.7 The problems of physicians 

In a study conducted under contract fran the Environment Agency in March 

1984, the Japan Medical Association reviewed the administration of the Canpen- 

sation Law fran the standpoint of the medical profession. There were two main 

issues: the fee scale for medical care and doctor-patient relations. 
found that doctors needed more time to consult with patients afflicted with 

pollution-related diseases than with other patients. 

justifying the higher fee scale under the Canpensation Law than applies under 

national health insurance. The government dified the fee scale for medical 

care in 1978 and 1984. Fran Fiscal Year 1975 to Fiscal Year 1985, total 

medical expenditures increased 6.5 times. 

other categories of canpensation benefits. In addition, the Japan Medical 

Association report noted the need for a smiper and unified system of fee 

disbursement to cut dawn on the paperwork. 

The study 

This fact is seen as 

This increase is greater than for 

7 

The doctor-patient relationship issue centers on the fact that the doctor's 

diagnosis and recmndations affect the patient's eligibility and grade level 

for benefits. 

ment allowance and the sunrivor's benefit in cases where death is due to 

pollution-related causes. 

benefits the patient or his fanily will receive. 
especially for members of local medical societies. 

is difficult because the symptans are atypical or onset has been delayed. 

Doctors also make recarmendations for the monthly medical treat- 

These are all related to the mount of ccmpensation 

These are sensitive issues, 

In many cases the diagnosis 

6.6.8 The 80:20 ratio 

The Keidanren and other industrial groups have attacked the cost allocation 
between stationary and mbile sources of air pollution. 

mobile sources should pay a greater proportion than they do now. 

stationary sources pay 80% and mobile sources pay 20% of the cost of providing 

benefits under the Canpensation Law. 

because that is the proportion in which stationary and mobile sources each 

They charge that 

Presently, 

IMninistrators arrived at the 80:20 ratio 
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contribute to total sulfur oxides and nitrogen oxides pollution. 

formula assunes that a unit volune each of sulfur oxides and nitrogen oxides 

contribute to health injury in equal degrees. 
to be true. 

level concentration of nitrogen oxides. At present, the concentration of 

nitrogen oxides at monitoring stations is much higher than the concentration of 

sulfur oxides. In the past, the concentration of sulfur dioxide was higher 

than the concentration of nitrogen dioxide, but this shifted around 1972. 

urban areas with many cars and few factories, autmbile exhaust contributes 

about 70% to 80% of the ambient air concentration of nitrogen dioxide. 

Hauever, there is no evidence to show that the present levels of the anbient 

air concentration of nitrogen dioxide cause harmful health effects. 

However, this 

This has not been demonstrated 

In addition, mobile sources contribute more to the actual ground 

In 

Even if the law is changed so that autmbile Owners pay a greater propor- 

tion, there could be administrative problems. Unlike factories, autmbile 

owners do not feel an obligation to pay for pollution damge. 

already been assessed for pollution b g e  through the autmbile tonnage tax, 

which is a general government tax which existed before a part of it was 

allocated for ccmpensation. 

owners may question their obligation to pay. 

which pays a levy based on the specific volme of sulfur dioxide emissions from 

its plant. 

They have 

If the tonnage tax is increased, sane autmbile 

This is in contrast to a factory 

6.6.9 The high collection rate 

The Pollution-Related Health DaMge Compensation Association successfully 

collects 99.97% of payable levies. 

that most pollutors are large, financially sound organizations. 

1984, 8.2% of the notified pollutors from designated and non-designated areas 

paid 88.9% of the total levy collected. 

78.3% of the total levy collected. 

steel, chemical, petrolem and coal products, and paper and pulp industries, in 

descending order of share. In short, big industries with a large volune of 

emission pay nearly 80% of the costs of the pollution-related health daMge 

ccmpensation system. Moreover, the association has kept its administrative 
costs down. 

million, which is 0.49%. 

1.1 times the cost in Fiscal Year 1975. 

One reason for the high collection rate is 

In Fiscal Year 

Five types of industries accounted for 

These were the electric pawer, iron and 

In Fiscal Year 1985, it cost V482 million to collect Y99,197 

The cost of collection in Fiscal Year 1985 was only 

6.7 CONCLUSION 

In general, the Pollution-Related Health DsMge Compensation Law has 

achieved its primary goal of providing fair and timely compensation to victims 

of pollution. There have, of course, been many pblems in the process, in- 
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cluding the need t o  resort to a r e b u t t a b l e  p r e s m p t i o n  of causat ion.  As the 

adminstrat ion of t h e  Canpensation Law cont inues i n  its second decade, scme old 
i n e q u i t i e s  have been el iminated but new ones have appeared in  their place.  
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